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Firet, I shall concern myself primarily with those asrects of the
issue which are relevant to political science and philesophy rather than posi-
tive law., I am not ummim that the problem can be approached legalistically =
bo
as indeed I tried to show in a recent case before me = Galardi v. lagus. But
an approach exclusively in terms of American legal rules would be an arid avenue.,
To begin with, ocontrary to the popular view, and contrary to the constitutions
5 6. 7.

vhich govern post-war France, postewar Japan and pre-war Russia, the United

States Conatitution has no provision specifically pw:ranteeing freedom of

assoclation, The Founding Fathers did not regard that freedom as akin to free=
dom of speech or frecdom jof assembly. Therefore, they deliberately omitted

it from our Highteenth Century Bill of Rights, Horeover, so far as I have dise

80 !
covered, there are only a handful of cases in the Supreme Court of ifh
States where the plrase "freedom of assoeiation® occurs g ‘

9 ¥
dissenting opinions and this despite atatutes and argument.a "‘,ofﬁoounael

which have invited the use of the broader congept. Moreover, in no:ie of those
cagses was the phrase decisive of the eontroversy. Thus an Ameriecan lawyer
could plausibly argue that,so far as law books to date reveal, there is no
consutntioﬁal limit to the olein of soclety to suppress such organizations
as a majority deem noxious.

Seeond, I assume as beyond controversy that where society may justi-

he 15 U. 8. law Week 2460.
5. HNew York Tmﬁa. Oot. 1’ 19106’ Pe 16¢. Kisseloff-23443
6. New York Times, larch @, 1946
7. Constitution of 1937 of the U.S.8.R. /rticle 126. Note that according to
the usual tranalat;Fn the right is stated to be thet of "eombining in

publig organisatio
8. Uhitney v. ornda, 274 U. S. 328, 371, 372, 370; v. Zirmerman,
1afes Ve m 326 Uo s. 135. 3

» 145 &
9., HNationmal !abor Rzlnti Act,§1, 29 U.S.G. 9151. compara NIEB v. Joneg &

10, Seo 75th Cong, 101 s%e. Dog. No. 52, pe 9. Argument of present author
in A.aomted Pres ] Ve MHB,301 U. S. 103, 119.




£iably forbid one mzn to %ake certain agtion, 1t may likewise justifisdly fore
bid one thousand men to do the same act in concert. Multiplisation of offenders
does rot give immunity, at least unless thoir offense becomes a .suscesaful
revolution., Then, of course, ag !arrington's spigram reminds us "none dare

1,
call 1t tresson.” Short of revolution, when 8 group comdts what would be e

eriminal sct or an act of [treason if it had becn donc by eny ane of them then
those who partioipate in the group action are gll criminals and traitors. Hence
in this talk I not need ctlnsidnr the frecdom of sush spsociations es are formed

12,
for what are literally criminnl or treasonable purposes, ineluvding espionage

: i3e
or acting as the unreglatared ageat of any foreign power.
Third, I shall direet my remarks prinecipally st organisations with‘

a political or econamic h&a and pay relatively little heed to other groups.

Thig does not mean that I have forgotten Mnitland's less

family resemblance among T.l types of voluntary assoclations - unions and

| 14.
universities, clubs and c}imrches , cormuniat cells and seientific societies.

|
|
Bul my foous of interest today is on those assooiations whigh exmroise power

|
|
i

in its grosser forms, not|through ths subtle pressures of what appear as mere
sentiment or intellectual curiosity.
Indeed I rather|suspcot that if you criticise me for this third

limitation it will be on ths ground not thzt I have been too exclusive, but

rather thet I have been ﬁ}nohmive. You mny eontend that it promotes confusion

|
e Ln Kisseloff-
" 11, John Harrington, Lpigrams, Book IV, Ep. 5.
12, 50 Uo Se Co SS} 31‘50&
13, 22 U.5,C. 3§ 611-621,
1. F. 9. Maitland, Introductinn to Gilerke Politieal
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to put under one rubric cartels, Communists, associations of civil servants

and trade unions. Eaech, yo

preaeription, And you may

succesgs 1s its disregard of

sensible gd hog adjustme;n&
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2
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5

And this aphorism has a speeial application to
of the large risk which comes from the personal
in those oontenﬂcms fields,
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is thast not the way we moderms came to write constitutions and formmlate the
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stand liberty and the way C

that is a constitution but a generaligation drawn

t the difference between the way we moderns undere

hauger did,attributable in part to the faot that he

used the word liberty in th!e particularised sonse of the right of a bondsman

to be released from captivi

Ao N. Whitehead Process and

15.
. 16.
17,

VI Gxford English Diot

VI Oxford inglish Diet]

16,

)

while we goneralige Lt. as repregenting the
17.

ty
|
oun total of that and many oOther emaneipations end franchises.

i
|

188 Zs» PPe 8’ 15, 25.
Om w’ "l.‘lberty“, meaning 1.
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e
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If we take the sfemeralized view that I have nroposed, the first
point which commands our aittention is the obvious hostility of imericsns of
the eightecnth and ninetednth eenturies to the broad principle of the freedom
of men to form whatever pglitieal and economic as:oeistions they rleused,

The Fathers of the imerican Constitution plainly did not believe in

1%,
such a wide freedom. In the tenth paver in the Federalist scries Fadlson

denounced the "dangerous vioe“lgoof "factlon." "By a faction," he wrotc,

"I understand a mumber of pitisens, whether amountin: to a majority or minority
of the whole, who are unitsd and actuated by soms common irpulse of passion,

or of interest, adverse to| the rights of other citigens, or to the permmnent

200
aend aggregate rights of thfa cormuni ty . ® tnd the s-me atiitude was restated

in memorable form nine ye:irs later on September 17, 1736, by George ushington

in the Farowell iddregs which had a8 ohe of its main themes a declaration
o
l 21,
ageinst the forming of combinntions, In this hostility imericans vwere repree

genting not some quirk of Tn'ovinoialism, hut the generally secepted demoscratie
!
view of their time as is lTlnstrated in Franee, for exmmple, by the nassage

of the well=known Loi Is Chapalier of 1791 prohibitine the ercation of occupe=

2,
tional assoclations, and|in England by the judlecisl outlawing of combinations

23,
of working=man,

In the United S'#tee throe roots for this hostility deserve mention.

Kisseloff-23446

18, Fedexnligh (Lodge ed. ) Ho. 10, pp. 51=60
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20, Ibid, p. 52.
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First, the experience of the /meriezn eolonis's with royal cliques and royal

monopolies had left an indelible imprint,

become symbols of interferpnee with individusl liberty.

Stetes, like other nztions

7
Poworful private associations bad

Sceond, the United

of the world, had a relatively weak government one

hundred and fifty years ago = weak in the force it eould bring to bear not

only externally but internally.

3

e are apt to forget that even the practice .

of & standing paid well staffed domestic police foree is only just one humired

years old,

night wateh; the other eities often depended on posses.

New York State legislature

In 1800 the larger cities of the Atlantic seaboard had merely a

snd when in 1844 the

made the first provision for e eonsolidated day and
25,

night police, the City of New York began with 8 regular police force of 16 menl

In sush cirecumstences the nation and the siate locked at every private combinse-

tion as a potential rival and a challenge to its authority. Thimd, the Founders

of our Republic were heirs, and to a large extent conscious helrs, of a tymndition

more than two thousand years old which had sharply separated the rights of the

individual fyrom the rights

of the group, Of this trasdition I must give a brief

parenthetieal review beeause it forms no smsll part of the intellectunl elimate

of our day as it did of theirs.

The teadition of

legatees is woven from five principal strands,

Athenians of the Periclean

individual 1iberty of which the Framers and we are

26,
= ptrands supplied by the

Age, the Stoic lewyers of Anclent Rems, ths

24. The Deelaration of Independenco recites as grievanges that the king "hss

excited domestic urrecticng amongst us.®
25, Zncyclopaedia Britanniea, vol. 18, p. 159,
26, ke No “hitehead, fidveptures of Ideasg, passim; Carl Becker, Demooraey,

massimg lew Ligert;%g For 014, psssim,

b
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religious leaders of the Christion Chureh, the English lawyers of Tuder and
Stuart drys and the philesophers of the seventeenth end eighteenth centuries.
#hile eaeh of these sources han contributed to the orcation of our faith in
the dignity of the individual moen emrd in his right to freedom of expression,
almost all of them have agprosed unlimited frecdom of sssociation and hawe
locked with misgivings upon the claim of men to form groups not gpecifically
licengsed by the state,

Thucydides, to whom we.owe our report that Pericles adveecated
27,

"diseussion" and "the knowledge which comes from discussion® and preached

thet "liberdy is the secret of happiness, ard courage is the seerot of

28. )
liberty," inveighed agatnst political clubs and assoeiztions "for such

|

|
associationa are not ente?ed into for the public good in confoarmity with the

preseribed laws, but for %elfish agsrandisemsnt eontrary to ths estublished

29,
lawsg, " And in this wa%ning Thucydides spoke as a typieal Greek as we
!
see the rages of Ariatotlé's Nichomachean Ethics advancing the proposition
|
|
that faction is against the public interest since the secrct of civie strength

30.
is a unity based on frien%ship and sympathy. Indeed the adviec of the

| 31,
' the Cyprian King Nicocles is the locug glsssicus

32.
from which even today Jurﬂata derive ths principle that socloties and unions
!

l
constitute guch a danger that they ought, at lcast in & monarehy, not to bo
|

famous toacher Isocrates

| :
formad without the sanction of the atate. Kisseloff-23448

|

t

27. Thuoydides, II, 40, 3
28, 1Ibid, II, 43, 4=5
29. TIbid, III, 82, 6.
300 Ariatotlg, : 5
31. Isocratea, 111

32. Vinogradofif, His




Neither the Stg

Corpus Juris Civilis of J

agsociations without offi

preted Roman law prineipl

which had been formed by

that Sinibald Mesehl who

breach in this general op

were poermissible if they

in practice merely accord

religioun and charitable

posteglossator Bartolus o

ie¢ lewyers nor their guccessors who codified the

ustinian ever recognized the rizht of men tc form
33.

cial authority. #And the medieval glossators inter-

es to condermm all unlicensed corpor:ztions even those

340
univergity students and teachers,

Tt is true
is known to schooleboys as Pope Innocent IV, made a

poadtion by announcing a doctrine that orgunigzations

were formed "pro cause justitime® = g doetyrine which

Ld to true believers the privilege of uniting for
I

k)

-

PUrposSes .

56
jnd it is alsc true that the Italisn

f Sassoferato corried the exception further to mske

licit mining organizationg, farming partnerghips, trade guilds an? cther
|

purely domestic associati

But Bartolus denied the r

loeal area of government,

36.
ons which were not offensive to the jus givile.

dizht to form a combination with men outside the

. From the jus gentiym, or as we should say from
|

prineiples of international law, he spelled out the rule thet "eivitates®

who alrveady owed allegianoce to one king should not be permitted to form an

independent federation.

far-flung Papal sand Imper

In Bartolus' day that conclusion was direeted a¢ the

37.

ial parties, the Guelfs and the Ghibellines, Some

af you may be refleoting rn a contemporary parallel,

The very limits

33.

i
d amount of freedom of association which mediseval

3be ) : : : X ong, 60
L. Q. R. 285, 287.

35. Tbid, 287. Compers faitland, Intreduction to Clerke, supre, note Li.

36‘ U'llmn, SUrtis Pe 289,

37. Ibid, Pe 2900
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theorists recognized was not, swrprisingly encugh, much extended in the period
of the Reformation when it might have bsen sup osed that diversity of religious
affiliations in the same territory would require substantial modifieation of
earlier dootrines, In the respective areas where they were a minority the

38. 390
Jesults and the Dutch Protestants, each, of course; from a different
standpoint, succeasfully established the right of each man to bslong to

tvio separate gommunities, | the one civil, the other religious. This right

vas founded on the doctrine that the state and church are eaoh, as they said,

perfat sogleties, Such a|dootrine was formulated in terms of, was intended
|
to be aprlied to and was %.n fact reatricted to the right to belong to the
two types of assoeiation ijmcmn as state and etmrch. The dootrine never grew
|
to inolude the unfettmd'l right of men 0 join other associations or the right
of other assoeistions to inat without spscific governmontal sancotion,

The view of the| incient, the ilediseval, and the Reformation thinkers
that, with few and psculiar exweptions, associations had no claim to exist une
less officially authoriged, was also held by the English lawyera and philocsophore
who were best known to th;ose who moulded ocur governing charter. A few inatancea
will serve to prove the point,

English lewyers from Tudor times were familiar with an interpretation

whieh the Court of Star Chamber adied to the eommen law of conspireey. That

court epplied the brosd rule that it was agsinst the eommon law of Dngland for

33, Figois, From Gergon|To Grotiug, pr. 164165,
33, Ibid, pr. 178=120,
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an unligsensed Lody of men to combine for any purpose which the judges regarded

as against publiec poliey %vea if those purposes werc not oriminal or even tore
tious, That is, the law +f conspiracy implied the proposition that what is
40,
rermitted to one man is not neeessarily permitted to one thousand men,

The restrictive [ruls survived thc Star Chamber and bacame part of
the permanent law of England at least until the later part of the Vietorian

era., And in the meantime 1t had even the approval not only of ths legal

profession and legal }xiatoiz'ians but philosophers who were well known on this

side of the Atlantic. Thus, Hobbes in The levigthan had written that fell

uniting of strxength by gn'h'lmt.a men, is if for evil] intent unjust; if for

!
‘ 41,
intent uhknown, dangerous to the Publique.® And BEdmund Burke agroed with

| | 2.
bim = "1iberty,™ he said, 'l'when men act in bodies 1s power,®

!
As I have alrendy said, ourrents flowing from these English teachings

|
as well as from the Greekaﬂ the Romans, the Mediaevalists and the religicus con-

troversialists, played an ﬁLn;--:ortant, though often unpereseived, \part in forming

the intelleatual climato of| the eighteonth and nineteenth centuries in ‘merica.

k
They contributed to the wid?faly held Ame:iecan tenet thatk greve danger to the

public interest is preaente&l by the existence of powerful private politieal or
'|

economic assoelations., To ?all this view a concept wrtaps understatses its

role in Amerlean history, for this fear of those private essoelations might be

oslled a major article of the professed Ameriean faith,

40. Hcldworth r of 1
382 383; Stephen, e 22 nf ,122
41, Hobbes g mg . » o. 9 Pe .
; ~vol. VIII, p. 383, note 1.
.42, Hobbes, gupra, note 2. Kisseloff-23451

|




f course specific exceptions to this attitude developed in the

nineteenth century. One esample is the type of state statute, universally

adopted, which ellowed busines: groups to organige under genersal rather than

gpecisl laws. /inother is| the legelising of traede union activity after Chief
43

Justice Shaw's decision in 1842 in Commonweglth v. ilunt,
Against the buchround of fmerican history snnd American intellectusl
heritage 1t would be essy!to conelude thet with specified excepticns freedom

of assoclation not only never has besn but never will be en Americzn princinple

and that it is a spurious,exareseance on the liberul creed., Yet I submit that

|
|

such e conclusion would be too facile, for it would be a result of looking
more at the world of yesterday thsn at the realities of today and the reason=

able expectations of tomorrow,

Our forefathers bssed their attitude, conseinusly or not, upon the

sinple local society of the eighteenth and most of the nineteenth centuries.

In their day they looked ‘?To the eity, county, and atate in which they lived

|
as the prinoipasl market for and the chief source of their poods and services.

|
That was the eommmity that educated them. It set thoir intellestual, litere

ary and artistio tastes., [It exercised the political powers of which they

wvere most aware,

|
A soodoty oo cantrnoted gavo the individusl an opportunity to

partieipste in vital decisions and thus to acquire both the sentimental valuss

'

Kisseloff-23452
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which flow from cor.panion.?hip end the moral waluss which flow from responsibility,
!
It gave the loccd goverrd:mt.s nomer often direetly, even more freguently indirectly,
|
to set the vrevalling cus%oms of fair rractiee and honcrable 'bebavic@. It guardsd
against the dangers of & c}iespotic or belligerent central government by the ehecks
arl balances of a @;emdn@:tarritorial federalism, 4nd its variety of leeal allse
glances, oculturss, interaz?ta and opportunities became the roots of a ﬂm,
adventurous and dyr;amic civiligation,
For better or worse, the local territorial units of which that society

was composed have been gravely impaired by mederm technology, transportation

and communication, The seale of ecconamic, edusational, intelleotunl and politie

oal action hss become national and even international, #ith that change in

scale, the foous of interABt es well es of power has shifted far from ths oity,

!
county eni etate. They h:j’vs beeone expressions more of geogrephical eonvenience
|

than of commnlity 1ife. ;%m the valuss which tho loeal territory once gave to

individuals must now be aq:ugm elaevhere.
|

Under those ch:.zn;ged conditions it is natural for the individual to

sez2k effective expressicn of his views through organigations of men who in
their voeationzl or other |interests share his experisnces., 2nd it is not

only natursl; 1t is socially advantageous,

In these orgnni#ﬁticm the individual develops that sense of come
|

L

panionshiy sand oblization which his father found in the city. For him it is

i Kisseloff-23453




an opportunity to show his |[eapacity for leadership. For socioty it is am oppor- J

tunity to see which nmen wi]l.l ultimately be best fitted for the new positions of

political and economic reag?msibility which inhere in the complicated governe ‘

mental structure of today, ¢
And fo"ar.;l".heae organisations society draws not only individusl leaders

but the fruits of group experience, that is, the habits, practices and aspseial=

ized opinion which together form custom. And it is custom, as Aristotle

bho
taught in his Polities, &nd es students of Anglo-Americen law well know,

|
that is the surest ground Trmn vhich to develop the type of law that will
earn enduring respect.

A more subtle ial contribution of these associetions ie their

S S

effect in guarding aginat éhe dangers of a powerful centraliged government.
I

The Founding Fathers, though they lived in an age when there was no immediate

prospeet of a strong oentrél government, were aware of the risks inherent
i

I 45.
in such leviathans. They supposed, as did Lord Aeton a century later,
|

|
that the constitution which they drafted oliminated the dangers of central

|

despotism and belligerence ;not merely by a formal arrengement of checks and

balangces but by the fundsmental division of power between the nation and tho

gtates. The Pathers were gound in their objective, but they were overly
i

|
optimistic in tho means on which they couated to sechieve their goal. The

!

I .
reliango they placed on territorial federslism has been of an ever diminishing
;

"%, Pol. 1I, 8, §24 |
45. latory of Ireedon
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importance since the Civ:ll!War. It is now an almost obsolescent prinecirle

both legally and praetiealliy. If we were today faced with a militant threat
!
of totalitarianism few would look first to the state governments to rescue
us from tyranny or despoti%m or a fear of agerundigement. The vigilance to see
the danger and the power to arouse effective opposition must both be found at
least in part in groups of| greatsr vitelity end cohesion.
But we may be told that groups stwrong enough to hold the state in

check are themselves a menace because they cultivete a double loyulty in our

people. Is it not appropriate to roply that the very meaning and purpcse of

a federal democracy is tlmlt the eitizens shall be bound, and the state shall
|

be held in check, by multii:le loyaltiea? Idberty reeogniges that its cuuse
owos ite principal a&vanco%s to and will be best preserved by men who have ale
ways denied the omnicompetance of any one terrestial power,

Almoat as mpochpnt as their role in guarding demooracy against the
thxreat of an omnipotent atste is the econtribution which these voluntary assocla-
tions make to the adwvanes pf oiviligation, We aso often and so justifiably
gtate that the individusl and not the group is the unit of spiritual signifi-

cance and the geat of ultimate religious and philesophieal value that we scme=

times overlook the signifieancs of the group as the decisive unit of intellectual

advance. And yet the histi(ory of ideas, in short the history of man's progress,
|

ia largely the history of group action. The first great Greck thinkers were
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members of an Acadenmy. Prikasident Conant’s Terry lectures at Yale remind us

|
that th: eritical point in the rate of soientific advance was reached in the
46,
Sixte=nth Century with the founding of socientifie sosieties, These groups

were the preeuwrsors of the great university and industrial lsberatories and

evon of the teams of seientists led by lMr. Conant himself and by &, Bush in

! ’
i

World ilar II. Indéed the function of coteries and groups has esunted for mch

|
|
aven in litsrature and the:arts as wvas mgnificently illustrated in the Remalge

gance. The members of the%e groups do more than stimilate one another. Though
we seldam reaiize it, memh%rs of the group act cooperatively, one building on
the work of another. I.‘latjen to wvhat the poet Valery hac written about criginality
in his own metiery <It ta%*es two to invent anything, The one makes up comdimae
tions; the other one ohoose‘w rocogniges uhat he wishes and what {8 important o
him in the mags of things which thg former has imparted to him, What we eall
genius is much less the work of the first one than the readiness of the second
47,
one to grasp the walue of vghat has been 1aid before him and to choose 1t.®

But though you may coneede that groups give many of their membsrs

opportunities for self=development, for partieipstion in setting ratterns of

behavior, for counterbslancing the power of the modern state and for intellestual

adventure, you may contend that there remains the risk thst such groups will
}
i 48,

oppress those who remain outside thelr inner circles, In short, you may
|

argus that the liberty of ;the foew is purchased at the expense of the many.

6. 3. B. Conant, .@.a_u_xg_imﬂ_g_m_ssm. PPe 75 60,
47, tuoted by J. Hadamrd, The ;sychology of Inyention 4
F; ld. Pe 30.
48. Compare A. V. Dicey, m_amm_z_mmaq, PPe 153=154.




If we had only the politieal and lagal tachniques whieh were known
to the Court of the Areopagus or the Court of Star Chamber or the Court of John
Herahall, tho danger that groups jresented to those not in their imner cireles
would”be 8 real denger.  But in modern times we have learned that in handling
bodies eorvorute the atate has other cholces than either to suppress them ox

to allow them tc thrive unchecked. Ve are now familiar with a hundred regula=

|
tory devices which recuire orgeniszed mroups to do their business in publie, teo

]
conform to speeified atam?ards of external and internal eonduct end %o make

|
thelr torms of admissicn dnd exelusion consistent with the purposes for whisch

|
the grouns were formed, ¥ou will recall as reeent vivid instencea = ths requirce

|
ment of the New York legislature that the Ku Klux Xlan should make public its

49.
113t of officers and membe#a, its rules and 1ts finanelal aecountsj the

|
similar obligations of displosure imnrosed by many states upon labor unions}

the Supreme Courtf's decre@;that the Assoolated Preas must open its membership

|
: 50,
to newspaper: prepared to eonform to objective standardsj and the sems tyie

bunal's determination that a statutory collective bargaining stetus should be
accorded to a lebor union only if it admitted workers regardless of the colar

51.
of thelr skin, From these examples ean wo not divine the future of the

principle of froedom of association? W11l not the symbols of its future

evolution be the open window and the open door = the window through whdeh the

eurious may sec the charactfr of the organiszation, the door through which the

}
f
I

478 U. 8. 630
49 v - ited Staten, 326 U. 8. 1. Kisseloff-23457
danoglsted roas Re 004, 323 U. So 192,

*16=




doserving may enter or leave?
I agree that what I see a3 symbols of the future are not character-
istic of the preveiling thoucht in many quarters today. Some there are who

would have assoolations treated as private presorves immune from serutiny and

|
supervision, To them I wﬁuld rapeat the maxdm of one of the greastest historians
}

!

of liberty, Lord /etons ﬂﬁvurything secretl degeneratesj ncothing is safe that
| s2.

does not show how it ean ﬁear discusasion and publicity.”

Others thera ar# - and some in nigh rlace = who are not content with

!
I

l
serutiny and supervision. | They also want to exerecise the power of supression

|
i
i
i

at least in those cases whero the members of the group, though not indictsble

|
under the law of the land for orime or treason, do not believe in civil liberty
|

_EN
ageording to the demooratic oreed and would overthrow thst creed if they could,
There is a certain plausibility in that argument, for it is based on a kind of

sporting notion that before y-u can play you must accept the rules of the game.

And yot I venture to beli@ve that the argument is unsound.
|

i
I first note thﬂt the arpument proves too much and involves the
|

destrustion of groups thaé we haove alwayn tolerated, even if we thought them

|
gravely in error. If Bupr?%saion were justifisble in this supposed special
I

clags of cas-s, should we hot suppress such religlous groups as have indieated
!

by their astion in other Jountrias that omee they bscome an overvhelming msjority
i

they will not suppert the%prinniple of freedom of the press acsording to our
|
|

2. J. H. Richols, ngghﬁgjgn, University Ob

53. Amcriocan lavw Institutf, Statement of Fog
to Article 5.

server, vol. 1,
antifl Humnn i

Pe 14,

=17
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|
notions? And should we no:t suppres: patriotic gwoups that beliews in diserimina- ‘
tion on the basis of color| or race or creed = for the fres spessh guarantees of

the First :‘mendment, are no) more sacred part of cur ereed than ths gqual protee=-

et el i

‘ .
tion of the laws gmmntee?‘d by the Fourteenth Amendment,
Negit, I observe }&mt the argument progseds on the agsumption that

the state san effectively Luppreas a group for hclding opinions or engaging im |

|

eorduet for whigh the Mil,rldmla can not be tried under the criminal lev of

|
l
the land. I doub® whethsrli the assumption ever has bsen or éan be proved to be

|
correct. Partioulsr groups may, of courss, be disbanded. But by hypothesis,
‘ i

I

the members romain free #ivimmny to entertain, to exress and to effoctuate
tho same ideac. And in au%h e altuntion the normal econsequencs i3 that the

|
inrdividvals will form new but seorst ocmbinations, about whese character the

}

1
authorities ars ignorant, | Thot was the history of tho attempts direotly to
|
{ ¢
suppress the IWW at tho end of World Fer I. And it seems almost insvitable
|
I
that supnression of groups which are subversive but not eriminal will alwaye
|

work in that manner and willl be less offcetive than governmental sorutiny end

l
supervision of these samo groups.

x ,
Finally, 4f an emcoption of the sort suggested were made to the . :
| ‘

|
goeneral prineiple of freedom of association some of its ehief advantages would

bo lost. For the hesrt of the rrineiple of freecdom of asaoeiation 1s our eon-
|
!

?1dence that by tho stimulus of fellowship men will not enly realise their full
|

|
i Kisseloff-23459
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|
i
i
!
i
I
|

potentialitiss but will brirx;; to the surface the nev edventurous ideas

whiéh the mass had not yet diseernsd but on which their futwure progress will

i
be built, Precdon of assoﬁiation ke the othe:r basioc freedoms looks at all
|

conflicts of opinion and oq dostrine sub specie aeternitatis. /nd it 1s ever

mindful of the profound wx%dom of Heraelitus' ghome, "That which opposes,

54
fits, From different tones comes the 'finest tune.®

Kisseloff-23460

54 Frag. B. Quoted by Jaeger, Paidela, vol. I, p. 181 and iristotle, Hich,
th, VIII, 2, !
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Hnited States Court
Boston 9

CHAMBERS OF
CHARLES E. WYZANSKI, JR.
DISTRICT JUDGE

September 6, 1949

Honorable Thomss P, Mur;?)hy

Special Assistant to the Attorney General

Department of Justice, ¢rimina1 Division

Washington, D, C.

Dear Mr. Murphy: E

You may recall tha% when I testified in United States v. Alger Hiss

in June 1949 you put to!me a question as to a news item which you said

appeared in a Boston pa$er about June 3, 1947. The substance of your ques-

tion was whether I had #tated with respect to é thvard branch of American

Youth for Democracy tha; unless an organization is criminal or treasonable

it should be allowed "féeedom of association". I answered affirmatively,

I was aware when yqu put the question that (no doubt unknown to you

personally) the sentencﬁ which you quoted had been torn from 1ts context,

I could have made the point that the sentence came from a speech which was

extremely critical of chmunistic associations and which recommended that

all groups communistic Jr not should be open to public inspection and sur-
~ veillance. However, I éid not delay the trial to make that point for two

reasons. The first one Lae that I did not want to give either the jury,

the public or you the 1dpresaion that I was trying to equivocate. I had

spoken up in favor of frpedom of association with qualifications., And I

was not willing either tP back track or to appear to back track by unduly

emphasizing the qualifithiona which I had stated and often repeated. [See

35 California Iaw Review 336] My second reason for not being more detailed

Kisseloff-23463




Honorable Thomas P. Mur$hy 2= September 6, 1949

in my answer to your quéstion was that it seemed to me quite inappropriate
|
for a mere witness in a}criminal case to be elaborate in the statement of

what was, after all, an issue irrelevant to the main charge being considered
|

by the Court and jury. |
However, inasmuch ;s the Hiss case is not currently being heard, I

feel free to draw to yo#r attention the full text of exactly what I said
before the Harvard Phi #eta Kappa audience since I assume that you personally
and the Department of J&stice officially are interested in an accurate and
fair estimate of what m# views were and are in connection with freedom of
association, I venture;to ask you to read the full text of the enclosed
address. I think that 40u will see that, no doubt quite unintentionally,
your question to me at ﬁhs Hiss trial gave a distorted impression of what

have been and are my viﬁws in connection with left-wing and like political
|

groups, :

May I ask you, in Jddition to reading this manuscript yourself, to be
good enough to call it to the attention of whatever branch of the Department
of Justice and whatever individuals in the Department of Justice misled you
by giving you a tortured excerpt from my speech.

Faithfully,

| hartea {d«/?vw/ }ij/a; Ya.

Kisseloff-23464
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me11 1945
CHARLES EDWARD WYZANSKI, JR,,

called as a vitness on behalf of defendant, being -
first duly svorn, testified as follovws:

DIRECT EXAMINATION BY MR. STRYKER:

Q Judgegvyzanski, are you & member of the Unit ed States
District couré for one of the districts in Massachusetts?
A I am, for the District of Massachusetts,
Q Pardon my unfamiliarity. I wvas not too sure.
Hov long have [you been a district judage?
A I vas nominated on December 1, 1941, I vas
confirmed on December 19, 1941, I took office on January
26, 1942,
Q And you came from Boston here at our request?
A That is correct. I came voluntarily, not under
subpoena,
Q I understand. Nov do you lkmov Mr, Alger Hiss?
A I do.
Q Hovw long have you known him? A At least since
1929. . ;
When 4id you first become acquainted vith him?
When I was at the Harvard Lav School.

Well, you vere at the Harvard lav School, too?

> O P O

I vas}
i

Q It seems to me everybody in the room except myself

|
vas there. | Well, all right --

f Kisseloff-23465
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mt12 Wyzanski-direct |

THEE COURT: Except excluding Mr, MNurphy and

myself,

Q Now you went through the Harvard Lav School with |
. him? A I lea a8 class- behind him,

Q And dié fhere come a time vhen you vere on, I
almost hesitaté to mention 1t again;‘ the Lav Réview?
A No, sir.
Q You followed him? A Yes, qir.

Q How many young men vere there in the Harvard Lav

School at that time? The Jjury gets tireq of this, but I

have to ask 1°ﬂ

Q Dia yo%know & great many people that kmew Alger

Hiss? A Yes, I aiq, sir.

A There vere betvween 1500 anda 1800,

Q Arter y%u had finished at the Harvard Lawv School
414 you too comk to Washington? A Yes, I came to
Washington onceito visit Alger Hiss at the home of Mr,
Justice Holmes,

Q You wer# there when he was with Mr, Justice HOlmes?

A Yes, 81?.

Q Dia youisee him in Washington at a11? A I savw I

" him on that dayiof March or April, 1931, and I thereafter
sav him betveen§19}3 and 1937 with soﬁe regularity, and

I sav him there?fter between April of 1941 and December of

19%1 vith 1less Fegularity, and 1 sav him on occasions when

I vas in Washin{gton thereafter. Kisseloff-23466
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mnt13 Wyzanski-direct 1947

Q Were yo& vorking in some department or other at
|
one time in wasﬁington? A Yes, I vas firat in the
Department of Lébor and thereafter in the Department of

Justice, and thereafter vas & member of the National Defense

l
Mediation Board}

)

Q Ana you!haa probabiy seen him 1in his office

sometimes in thL State Department?

A I havefseen him in his office in the State Department.

Q In add#tion to the hundreds that you knew that
|

knewv him in thqnarvard 1av School, did you know a great
many other peoéle around Washington, or even more in
Washington thaé the Harvard Lav School, I suppose you did,
vho knewv him? 5 A I ai4a, sir.

Q VWould ;ou be good enough to tell his Honor and
these ladies'a£d gentlemen whether you know the reputation
of Mr, Alger Hiss for integrity, loyalty to his
Government andlveraoity? A I 4o, sir,

Q 1Is 1t good or bad? A It is good. it is a --

|
the ansver is Yes, I am willing to amplify it, but

I aqon't want go gb beyond ~--
Q You kJov Ve are under the rul@s of evidence here.
I suppose you{have them in your court too., A1l right, Judge.
nn.iswn!xnnz Yourny cross-examine,

‘ |
CROSS-EXAMINATION BY MR, MURPHY:

Q Judge, ata you want us to believe that you knevw

Kisseloff-23467 -
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mti4 Wyzanski -cross 1948

that there weﬁe 1500 people in Washington who knew Mr,
Hiss? A I ﬁid not so testify, sir,

Q Let me isee vhat you said. Did you sy there were
about 1500 stuéents up in Harvard? A I sald there vere
in the Harvard?Law School at the time Mr, Hiss and I wvere
students, betvéen 1500 and 1800 students.

Q Didn'tinr. Stryker say that there were hundreds
up there that %nev him in addaition?

A He ceréainly asked if there vere many. If you
recall "hundre&s," I vould say that is right,

Q Then déd he ask you vhether there wvere as many

people at Harvéra that knev him as in Washington?

A He did!not ask that.(

THE %OURT: I think Mr, Stryker said there wvere
more people 1nivash1ngton than in the Harvard Lav School,
wvithout indication whether they knew him or not. Thatis

|
the testimony.

|

Q Judge,:you hold the same rank as Judge Kaufman here,
|

is that right?! A We are both United States District
|

Court judges., | That is correct.

i

Q I thin% you said you had come voluntarily without

|
suipena? A That 18 correct.
|

Q I take it that you came pursuant to a request?

A Pursue:nt to my own request, Kisseloff-23468

Q That 18 a request, isn't 1t? A That is correct.
| . # :

| }




1949
mtl1s o Wzanskl -cross

Q Vvhat time 4id you arrive here this morning?

A I arpived here somevhat after 10 o'clock.. I

|

vould say abou% seven minutes after., By "here" do you

mean the City ér the courthouse?

|

|
Mr, Mclean youlvere here? A I told Mr, Mclean -- I
|

Q In the courthouse. Did you tell Mr, Stryker ana

think Mr, Stry*er saw me but not either of them as promptily
as seven minut%s after ten.

Q Can ve;saj at least at 10.30? A That 18 correct.

Q Dia yo? see them at the recess -- i forget vwhat
time 1t wvas, b&t about half past eleven?

.

A I sav #oth of them -- not together.

Q Juage,;aid you ever hear, prior to 1948, any reports
or rumors that?the defendant Hiss was a Communist?

A I 4aia not, sir,

Q And d1+ you ever hear, prior to 1948, any reports
or rumors that‘the defendant Hiss had taken papers out of
the State Depa?tment.and given them to people who were

|
unauthorized té receive them? A I d4id not, sir,

Q Dia yoL visit him at his home in Washington when
you vere 1in Wa?hington on these various occasions?

A I aia ?ot get the latter part of the question.

Q On these various occasions? I think you sav him

in 1931 and from 1933 to 1937, and 1941, A I aida not
|

probably viait}his home after the month of February or March,

i Kisseloff-23469




mt16 ’ Vyyanski -cross 19?0

1937. That 18 the last time I remember being in his

(
{

home. I saw Fim elsevhere,

Q But in| Washington and prior to the time you fixe@;,

you were at his home in Washington?
i
|
A I vas,|

Q How fréquently would you say you were there?
A Infreq%ently.
Q Can yo? remember nov whom you met at his home other
than himself and his wife? A I do.
Q Vwiii ypu’tell us vho they wvere? A On the only
occasion I havL clearly in mind I went with NI, charles
A, Horsky one %vening to the home of Mr, and Mrs. Hiss
and that is a %1sit in March and about 1937.
Q In othér wvords, you went with this man? A I vent
.
wvith him, !
Q So he ;as not a guest when you arrived? A He
vas not. i
Q You caﬁnot nov recall the names of other people
you might havegmet ;here? A At his home, no, I would
say probably h%s brother Donald, but that is the only
one I can fairhy testify to.
Q Judge,%ve have a quotation from a newspaper,
from the Bostoﬁ Herald, of June 3, 1947,
| Kisseloff-23470
A 1947?§
Q Which & am going to read and ask you whether you
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mtl7 1 Weanski -cross .

%

|

saia 1¢t:

"yhiess a group is found criminal or

treasonabie, it should be alloved freedom of :

t |

. essociatic}n, Judge E, Wyzanski, Jr,, of the
!

Federal C?urt, contended yesterday in defending
i

the decision of Harvard University to permit
within th; college a branch of the American Youth
for Democ%acy.

"Speéking at the annual exercises of the
) Harvard cﬂapter of the Phi Beta Kappa Socilety,

:
the jurist maintained, with respect to the

‘ orgatisatiéon vhich has been termed & member

of the Com#unist Front, 'You cannot be certain

vhether grbups termed subversive are termed so
- |

in error o* in truth,'"

1s th&t a fair quote from your speech?
A I belie%e it is, but in any event I belleve 1t.
MR, MéRPHY: No further questions.
REDIRECT BXAMINATION BY MR, STRYKER:
Q Judge, 4 qQuestion I forgot to &sk: Do you remember
one occasion wh%n you entered Mr, Hiss's office in Mr,
Sayre's suite 14 the State Department vhen Mr, Hiss wvas

not there? ﬁ I clearly remember such occasion,

| \
Q Wiil you define that occasion? A Yes. On

September 21, 1§38, I started out for Washington, It vas

il

Kisseloff-23471
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mt18 . Wyzanski-redirect

the day of the ;urricane in New England and my train
vas held up at ?esterly at the very center of the hurricane
storm, and I hah to return to Boston, and I proceeded .there-
after to washin;ton and arrived there on September 23,
1938, on that%day I had business, as a lawyer, I then
being & partner%in‘the Boston law firm, Ropes, @ray,
Brydon & Perkin%.

MR, M#RPHY: May I interject at this time, your
Honor, and ask ﬁou to instruct the witness to ednfine
himself to the éuestion? I think the question was whether
he ever visited%ﬂr. Hiss in his office.

THE cbuRT: He testified that he recalled
the incident ve?y clearly,

MR. MﬁRPHY: Yes,

THE CéURT: He was asked for the details of 1it.

MR, M&RPHY: Well, I object to the detalls, I

;

don't think we ére concerned with the details at all,

THE CéURT: The objection 1s too late to be
sustained anyva%.

You méy continue your ansver, Judge Wyzanski,

A After Ighad completed my other busipqss in ;he

State Departmené 1 wvent to the office of Aié;r Hiss.

I vent into hisgroom. I cannot state and do not say

vhether thare vaé a secretary at the time stationed in

|
the office outside his office. I do know that I wvent into
B Kisseloff-23472 ‘
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Wyzanski-redirect 1953

nft19
his office, and vhich before I entered, I vas in the
Secretary's of}ice, apd I vaited there for him, he not
being there. %e subsequently returned to that office,
he having beené'as he toild me, consulting someone else.
Q You weie not chﬁllenged or =-- A I was not,

|
| .
Q =~-- thrown out by Miss Ltncoln, or anyone?

A I don%t knov Miss Lincoln.
Q No, {
MR, ﬁURPHY: You have no recollection, Judge, of
vho wvas presen& -
MR, %TRYKER: Just a mokent, please, My, Murphy.
I had not fini%hed.
MR, MURPHY: I am sorry.
Q I foréot to ask this, too, Judge: Were you
and Mr, Hiss colleagues in the Solicitor @eneral's office?
A Ve hLd ad joining offices,
Q And 4re the various lawyers in the Solicitor
@General's Offike among those that you had in mind when you
saild that'youiknev others and from them knev his reputation?

A That:is correct, sir.

|
MR, STRYKER: Thank you very much, Judge,

RECROSS -EXAMINATION BY MR. MURRHY:
i

Q Just Qne question about that secretary, You don't

think !
have, J, you said, any recollection of whether there wvas

on the day yod visited there a secretary present? 1Isn't
5 Kisseloff-23473
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that your recollection? -~ A That is correoct. I don't

!

recall,

i

Q So you ?on't knov whether yoh‘vere stopped or noﬁ

. vhen you vent ib? A I 4ao not. ‘
| | |
MR, MURPHY: Thank you, Judge. |

i ) .

MR. S?RYKER: Thank you very much, Judge.

| (Witness excused.)

MR, S&RYKER: Nov, if yourHonor please, in vieﬁ
of Mr, Murphy'siquestions of the Judge, ‘st the time this
gentleman was h%re; if the suggestion was that I wvas
endeavoring to helay this testimopy I nov offer and will
be very glad toicontinue on vith an afternoon segsion.

THE CbURT: We have promised the jury that we
would adjourn a& one o'clock, They have made their plans
accordingly, an?, 80, Wwe will recess at this time until
10,30 Monday mo}ning.

| I agahn admonish the jurors not to discuss the
case with anyboby and not to permit anyone to discuss 1t

wvith you, i

I re%lize the aifficulty that everybody has in

’ this case in co!nnect.ion with newspaper reports, radilo
commentators, éelevision, and other forms of communication,

Nevertheless 1ﬂ is your duty and mine, too, to try this

case on the ev#dence as it is adduced in this courtroom

wvithout the imﬁlications or slanting, if you will ~-- and

i Kisseloff-23474
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ve have heard &omething in this case of slanting of

g
news -- without implications from anybody &s to the

testimony in tﬁis case, And I urge you, SO far as

humanly possibie, to avoid any extraneous mattersaffecting
your judgment in this case.
Ve Vill ad journ now until 10.30 on Monday

morning.

r
!
|
|
i
i
i
|

| A
(Adjourned to Monday, June 27, 1949, at
|

10.30 a.mL)

|
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