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UNITED sTATEsjnIsmcr COURT j}t 2 0’05‘4'

| : O\STRICT ¢
SOUTHERN DISTRICT OF NEW YORK s FILED (/,9
f . A
Q000N 0080000000B0006 JUL 221952
| | o D PM:
UNITED STATES OF AMERICA, o S BIGEN. Y
: @ : —
: Plaintiff  © .
-ag&inqt- : C 128 - 402 M L.
ALGER HISS, | o
: Defendant »
&
®

OB OO0 0 0008600006000

MYLES J. LANE
" United States Attorney for the
Southern Distriot of New York,
8tanley D. Robinson, Assistant
United States Attorney.
. BEER, RICHARDS, LANE & HALLER,
i Attorneys for Defendant,
By Chester T. Lane,
Robert M. Benjamin.
GOUDARD, Distriot Judge:
~ Hotion by défendant for a new trial on the ground
of newly dﬂaoovered evidence under Rule 33 of the Federal Rﬁlea
of Crimina)l Progedure was filed in the United States District
Court for this Dietriot on Jamuary 24, 1952, The time for fil-
ing supplementsl affidevits, and for the argument, was extended

at requeetfof both coungel to June 4, 1952,

|
|

The defendant, Alger Higs, was indicted by the

Grand Jury on December 15, 1948 on two counts of perjury allegedly§

wie
Kisseloff-27502



Kisseloff-27503 | V44333535 2



oommitted 19 Deosmber, 1948 baefore the Grand Jury impanelled

and eworn in the United Stgtes Distriot Court for thie Distriot.
The first count charged him with perjury when he testified under
oaeth that hé héd never, nor had his wife in his presence, turned
over any documents of the State Department or of eny other Gove
ernment organigation, or copies of such doocuments, to Whittaker
Chambers or;to any other unauthorized person. The seoond count
charged him with perjury when he testified that he thought he
oould definitely eay that he did not see Chambers after Jamuary
1, 1937, |

- Hies pleaded not guilty to each count of the indiot-
ment on Deoémber 16, 1948, He had two triale - the firat, before
a Judge of this ocourt, lasted from May 31, 1949 to July 8, 1949
and resulted in a disagreement of the Jjury. The trial before me
began on Noﬁember 17, 1949 and lasted until Jamu-ry 21, 1950
and the jJury found the defendant guilty on both counts. He was
gentenced on January 25, 1950 to five years on each ocount of the
indi otment, the sentences to run conairrently. The conviotion
was affirme@ by the Court of Appeals for this Circuit on De-
cember 7, 1950. A petition for rehearing was denied by the
Court of Appeals on January 3, 1951, and the Bupreme Court of
the United States denied a petition for a writ of ocertiorari on
March 12, 1951. The defendant suprendered to the United States
Marshal on March 22, 1951 and was committed.

.o Kisseloff-27504
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- The Government argues thet this motion wes not made
within two :feare as required by Rule 33 of thé Federal Rules of
Criminel Procedure. The notice of motion was served and filed
on Jamuary 24, 1952 for heanhg on February 4, 1952. VWhether
Meroh 16, 1951 - the date of the mandate of affirmance by the
Gourt of Appieala - or January 25, 1950 - the date when the
Judgment of ‘oonviotxon and sentence ws entered, be regarded as
the date of "final judgment®, I think the motion ehould be
treated ae belng timely. BSee Ma 171 P (2nd)
185, 9 Ar. uoreowr. At 1s h.l@ny deen'able that the merit om
lack of merxp of the matters presented by a motion of the charaot=
er of the oné at bar should be ocarefully and fully considered
without being restricted by any technicsl defeot in the timing
of the motl.op.-»

\counael for Hise nov asserts that the Woodstook type-
writes #230,099 (Défendant's Exhibit WUU), offered in evidence
by Hies at tlio' trial, its‘ not the Eies machine but 1s a forgery
nade to duplloate the vork of the Hﬁ.es typmlter and used dy
Ghanmbers to type the Baluuro noounente prodnced by him. In
en effort to subatanuate this eharge defenaant has sutmitted
the artmame of the \rouomm ._
- Mh. rmn. |a typowrltor engzneer. m h:.s armms-
_Gtates that zn 1950 he vas aakeﬂ by the atto my ror nua “ L '»

fi:.r 18 vomra. belpoasune to oonamat a eypemeem whose proﬂuc‘l

Klsseloff—27506



Kisseloff-27507 7 17/ 333 535 5



would so nearly match the prbduot of another typevuriter in type f
defeots, slignment and all other respeots thet a document ex- ‘
pert oomparfng typed samplea from the two machines would be led f
to belleve éhet they had all been typed on the same mschine. I |
told him that I thought this waes entirely possible, particularly
if I could ﬁave access to the machine which he wanted duplicated.
He 8aid he vas more interested in finding out whether a duplioato;
machine oould be oonstructed solely on the basis of semples takeng
from the méoh&ne to be duplicated. I said I believed this oould
be done, aﬁd undertoek to try it. I have construocted a machine
which I believe meets Mr. Lane's {defense counsel] epeoirioationo.
Rezther I nor eny of my assooiates in the work have had any so- '
sess whatapever to the originsl machine dprlng the oourse of the |
experimonq. The duplicate machine has taken longer to oconstruot |
then I orﬂglnally expeoted. This 18 due in part to the fact ‘
that 1t was many monthe before s qualified impartial document ?
examiner oould be found who was able and willing to examine my 3
results ag I went along and cheok me on my progress®. Evelyn

6. inrlich, an alleged dooument expert, was consulted in De-
cember 19&1 and' the firset samples were sent to her on December |
14, 1951{ Other ssmples were eent to her on Deoember 31,

1951. An&'On Januery 7, 1952, as the construotion of the
trpmlter progressed, which indtoates that it had taken

Tytell upwarde or one year to ocongtruot his alleged dup-

_1loate mghlna- ﬁra. Ehrlich, who desoribes herself as a

L T Kisseloff-27508
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deteotor of spurious prints, compared the work of Tytell with
samples typed on #230,099. In her first affidavit she says -

| "WYhen I examined them I was struck by the extraordinary degree
of similardity which had been achieved in the typefzce of these
two machines. However, when I examined the samples more care=
fully under a mioroscope (magnification 30X) I found a few con=
gistent details of difference which appeared to make it possible
to geparate t hese samples into two groups®. Of the seocond set
of samples given her on December 31, 1951, she esays she $eached
the same oconolusion. %Agein I felt that I had successfully dif-
ferentiated the typing of the two machines, but only on the basis
of a few speoclfic characteristiocs”. After these experiments,
e # & My, Lane informed me Which speolmens .were typed by one
machine and which from the other (confirming the conolusions I
had already reached), ® ® o, Concerning the testimony of lMr,
Feehan, the GCovernment expert from the laboratory of the Federal
Buresu of Invéatigatlon (FBI], she says "Mr. Fechan took ten sep~:
arate characters appearing both in the Baltimore Doouments and
in the Hiss standards and pointed out similar devistions [from

§ the normal] An the two groups of documents. On this evidenoe

! he oconcluded that a single machine had becen used. It 1s my

? opinion that Mr. Lane's two machines contain many more similar

deviations [from the normal] than the ten which Mm Feehan des-

oribed to justify his testimony at the trial®. She made a ocom=

-5~
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parison of speoimens of #230,099 with photocopies of gome of the
Baltimore Decumentes and photocopies of the Hiss standards. She
had 41ffioulty working from the copies and she will only say |

"o # & that it 18 entirely possible that the so-oalled Hiss machine
novw in Mr. Lane's possession 18 not the machine whi ch was used to
type the Hiss standard®, [standard #46-B]

In her second affidawit, on compering the original
Baltimore Dooumente, the originsl Hies standards (Nos. 34, 37, 39
and 46-B, and Defendant's Exhibit TT), and the work of #230,099,
she again had difficulty vorking with the papers and she says
only that “In my opinion, #R2300909 oannot be the seme machine
that typed Government Exhibits 37 and 46-B and Defendanf‘a Ex-
hibit TT”; She also states “0n the other hand, I have not found
it poseible to foarm a definite opinion as to whether the Baltimore
Doocuments were typed on #K230099%.

Eligabetl #HoCarthy, an examiner of questioned doou-
ments, in her first affidavit on January 22, 1952 says - "The
experiment has now been ocompleted to the greatest extent possible
m the time allowed. I am not prepared to say that the duplios~
tion between the two machines is even yet complete to the highest
degree of acouracy, and in faot I know that there are s till a
small number of oha.iaotere sufficliently dissimilar so that in the
light of the ocareful obsepvation I have had occasion to give to

: _ b=
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samples from the two machines durlné\the progress of the expere
iment I should myself find it possible to distinguish betwen thé
produots of the two machines®. 8he states that an expert "® & @
would find it difficult Af not impossible to distinguish @ @ «f
between them and says "In partiocular, the success of the experimen
shows that any such testimony as that given by the Government's
expert, Mr. Feehan, at the second trial, basing his condlusion

of Adentity of machines on the identity of only ten oharacters

in the two sets of doocuments, is absolutely warthless®.

In her second affidavit, McCarthy, on comparing the
original Baltimore Documents, Hiss astandards and specimens. of
#230,099, says - "I have mede my e xamination of the three sets
of documents in the 1ight of my knowledge of Dr. Norman's find-
ings, ® ¢ @, ‘ithout oconsidering the possibility of forgery,

T should have oonolu{!ed, by all standard teste ordinarily applied
by questioned dootmeﬁt examiners, that ell three sets of doou-
ments were typed on f;la same machine. I should not have based
this oonolusion memiy upon.an incongsequenticl number of rela- -
tively 1den€zca1 pecﬁnarﬁ.tiee (referring to Feehan's testimony),
but upon the more oonvinozng ract that X find no substantlal
oonsistent devi.atzona in tm mproaalona ag among the three sets

« ‘She rurtnex- ea.ya LIRS uhue 4 ocannot say det-
1n1‘mly that a)i.l throe aete of domenta were not typed on tho eam

of dooumenta‘“ :

{
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machine, I belleve it Just as possible, in the light of $he !
observable faots, that the Baltimore Documents were typed on a :
machine which was not the original Hise madchine used for the
standards, ¢ @ @0,

It 18 evident that MoCerthy, Ehrlioch, and defense
oounaal have proceeded on an erroneous elementary aeaumpt1on .
when they say that Mr. Feehan based his opinion, thnt the Baltimore
Doocuments and the Hiss standards were typed on the same machine,
eole}y upon a comperison of ten charaoters and his &xamination
was therefore inadequate. For in Feehan's affidavit he states
that "I examined and compared gag jten oharagter [em-
phasis added] appearing on the Baltimore Dooumants_#s through #9
and #11 through #47 with the known standards, taking into consid-

eration style of type, alignment, horizontal and vertiocal spaoing,
footing, variations and defeote®. At the tfial Feehan was asked,
after he had stated his opinion, to "¢ @ ® point out to the jury
gome (emphasis added] of the evidenoce which you discovered which
maede ySu come to that conoclusion". Feehan was not cross-gx-
emined regarding this testimony, and counsel for defense in his
summation ea&d;

"The Govarﬁment expert seld tiat in hie opinion these

Baltimore Doocuments were typed on the Woodstock ¢

writer: Undoubtedly that is a good opinion. As

told you in the opening, we consulted experts, and
1n‘thetr opznlon they thought eo too".

B
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The typewriter #230,099, now challenged by the de-
fense, was produced upon the trisl by the defense and definitely
jdentified by Hiss, Mrs. Hise and several of the defendant's wite

nesses as the Hiss typewriter.

Danle). Norman, who desoribes himself as a consul ting
1nduatr'1a.1 chemist, in his first affidavit, states that he was
consulted by defense oounsel, who requested Norman to examine
the machine #230,099. Norman says "My examination of Woodstock
N230099 and comparison of it with the comparison machines [seve
eral old Woodstoock typewriters furnished by defense oounasel)
point definitely to the oondlusion that Woodstoock N230099 is not
a machine which has worn normally since leaving the factory, but
shows positive signs of having been  deliberately sltered, in
that many of its types are replacements of the originals and have
been deliberately shaped". He says 9# # # that the ends of
the type on N230099 are covered with large irreguler blobs of
solder, which in general (29 out of 42 keys) have not been filed
flat, wvhile on the ocomparison machines the type~typebar jJoint 1ie
frequently evident and the sclder has been filed flat®. He states
that he found a2 greater nickel ocontent in heevy solder encrusta~
tions on type of #230,099 than in solder that ®aeppeared normal”,
and "The appesarance of the solder on N230099 definitely suggests
that the sfldering was not done ¢ the Woodstook plant or by a

Kisseloff-27518 =
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professional repair man®., He says he found th:=t the typefaoces
on #230,099 differ in metal content and spparently "were not all
made from the same batch of metal"; that he noted "abnormal
tool marks" on letters A, ¥, and T on #230,099. In his second
affidavit he states he examined the Baltimore Documents and in
his opinion the stains on some and absence of similar stains on
others pgnd the different oonditions of the doccuments indioate
that they were not stored together in the dumbwaiter shaft, or
in the envelope produced by Chambers.

The affidavits, submitted by the Government, of Con-

rad soungberg, assistant superintendent of the Woodstook plant

for several years prior to 1930, thereafter superintendent; Otto
Hokanson, superintendent of thk plant until Youngberg téok over; |
and Josephi Cchmitt, the factory manager and employed by the plantf
from 1920 until date, state that after typefaoces were attached f
to typebars the solder was flled and then they were niokel-platedﬁ
that repairmen who work on typefesce usually don't re-nickel them;
that the smount of eolder on machines wried; that, in Schmitt's
opinion, based upon Norman's photographe, the smount of solder on;
#230,099 is nct abnormal and resembles Woodstook work; that the
typefaces oome from a stockpile which might be ocomposed from ,
different botches of steel; and that the markings on some of the:
typefaoce as shown in Norman's photographs are not the result of |

e
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deliberate alterations but of rough wear and the typefaces ;
striking the metal heels of other type in motion., Thede affide-
vits indicate t hat the presence of nickel arises from the plat- |
ing proosss and thatl if there wére changes in type, there would
probably be less nickel present than on type which had not been
eltered.

Jemes CGadigan of the FBI laboratory, in his affi-
davit submittod by the Government referring to the condition of
the documents, states "The inference that papers of the same |
general class will show the seame aging charaocteristics is w!.-thout:‘?
foundation. Far more important are variations in such congstitu-
ents as rosin (niujng material), iron, lignin and bleaching. |
Rosin-siged paper 1s particulany susceptible to yellowing and
sging end these changes are aoaelemted by heat and light. Cone
aoquently, whether or not they are of the same class, they oannot
be expedted to ahow the ssme 'ag!.ng characteristics 1f they are
not idenuoal xn canpoattton" . The afﬂdaﬂt of William Magee, .
of the EBT laborntory, Msatea that he compared pa;nt upla.ttaﬂnsc
from the dmlbvaita' ehaft m.th paﬂ.nt on the envelope and found 10
wes of the aame ool_.or.;l tex,tnra_, ;na,d mpos!.tﬁ,on.

- Thie P“rported new evmeuoe of the defense regerd-
ing the condiuon and etorago or tha dooments oannot be: regardea ﬁ_

‘evidenoe. ﬁoreowr. the demen’cn were sub-
A e , .

as newly di.a oov'ema

o -n-
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mitted to the jury which oconsidered and passed upon this issus.

In MoCarthy's second affidavit, she states that "No
one person typed the Baltlmore Documents. There were certainly
two typlsts, whose work varied sharply in evenness of pressure,
typing skill, mechanical understandtng. end control of the machine,
style habita, and other similar respects", She says that Mrs,
Hiss did not type any of the documents. "I base thls conalusion
to & oonsiderable extent upon such faodtors, noé olearly observ-
able exoept from thé original doocuments, as typing rhythm, prees-
ure. habits and variations, quality of toush, pacs of typing,
relative competenoce of the two hands, and the like. My oconclusion
from these factore is borne out by many other differentiating
charaoteristios in such matters as s tyle, mechaniocal akill, and
habits of mind",

In Cadigan's affidavit, regerding the identity of
the typis?t referred to by MoCarthy, he states "It is true that
certain agpects of touch and form ocould be of signifiocance where
an experienced typist waa following habits and procedures of her
owﬁ, but these ocertainly cannot be applied to an inexperienced
typiat who 18 copying dooumentg ® ¢ e®,  Af gny rate, the iden-
- tification of Mre. Hiss as the typist is not an essentisl clement
of the case a.gai.nati Hiesa. |

-12-
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The defense now attempts to establish that type-
writer #230,099 was not manufactured until after a date in July,
1929 on which they ssy Fansler (Mrs. Hise' father from whom the
Hise machine wae recelved by them) slreedy had the Hiss type=-
vriter and submits the following memoranda, letters, and affida=
vite: .

A memorandum based upon Woodstock records which defense
saye indloate that typewriter #204,500 was manufaotured approx=
imetely on January 1, 1929, #220,000 about March, 1929, and
#246,500 about January 1, 1930. Defense says the 1929 product-
ion figuree indicate thet 11,914 machines were menufactured dur-
ing the first six months of the year. Although 13,452 serial
numbers were skipped during the year and it is not known when
nor what minbera were skipped, counsel reasons that even if they

all were skipped early in the year, #230,099 would not have beer
manufactured before the rfirst week of July.
Schmitt, the Woodstook factory manager, in a letter to

counsel for defense, stated that "the machine in question was
| built approximately in July or August 1929*, However, uhen a
representative of defense counsel prepared a draft affidavit foz
signature by Schmitt ocontaining this statement sbove, Schmitt
~would not sign suoh an affidavit. J.1. Carlson, vioce-president
of the R.C. Allen Company, which later took over the Woodstock

13-
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plant, in his affidavit for the defense, etates that "Our records
are not complete enough to give you exaot dates of mamufacture
but from the records we do have, typewriter No. 222,402 was bullt ﬁ
lh March or April, 1929 anlserial No. 230,000 was built in April
or May 1929"., This would indicate that #230,099 was probably
-constructed shortly thereafter. ‘

Kennth 8imon, a defense sttorney, in his affidavit says
he interviewed C. C:orow, of VWoodstook's !’MIadblphA.a office, to
ascertain wvhen Fangler's machine was sold to him dbut Carow could
find no records on this matter.

Donald Doud, a document examiner, in a letter to defense
oounsel, states that he compared early Fansler letters with coplies
of the Baltimore Doauments and Hiss standards and found that |

Fansler letters from July 8, 1929 on were written on an apparently

new Woodstock different from one used on earlier letters, of which
one was dated Juns 29, 1929. On exsmination of the three gete '
of doocuments he says "I osn find’xo evidenoe to show that these
early Nathwestern Life specimens [Fansler letters] from July

8, 1929 to Februery 14, 1930 gpuld pot have been written on

the same typewriter used for the Baltimore Lefiters and the Stand-
ard Hiss specimens®. In a secomd letter, Doud states to de-
fense oounsel “In your letter of January 9, 1952 you ask me to
submit an affidavit on two tinrelated points with which you hope to
establish the theory that typewriter 230,099 was a fraudulently b
made up machine in support of the Government'!s case against Alger

-11&- Klsseloff—27528

‘and vas oonstmoted 1n the three months beteen the time of the
congressiona:l. hearus in Anguat, 19#8 and November 17, 1948, when .
the doo\ments were .produoed by nm - Xt this ba eo. it vould mean
ehat he oomtmotoa m three munths a mamne tha’c haa tekan the -
»',defeuaa'a sevara‘l. merts at leaat om year to produoe and that ‘
:etm tane \ahort ot bomg a perteot dupuoauon. xomvar, thore
; u not a traoe of any evmenoo that uhambere had the newm

: mn. too:.a, equimeent or material for euoh a d!.tﬁ.m;t 'tm. | N

,;t.».',::n u quna Eunnkely ﬂ;gt Golmmlst Mends: 'oonatmot ‘
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provided the msterial, eto. for Chambers, as the defenae auggesto,

beocause at that time his relationship with them was far from

friendly, If Chambers had construoted a duplicate machine hovw
would he have known where to plant it so that 1t would be found

by Hiss? In planting a dupliocate typewriter he would subjeot
himself to the risk of the real Hiss machine being found and
his entire case being destroyed.

The defense experts have been unable to show that
Feehan of the fBI wvas wrong. MoGarthy found no substantial
deviations in type impressions between the Documents and the
standards, whereas they were still able to distinguish between
Tytell's work and that of #230,099. The Hisses and their wite

necses identified #230,099 as their machine on the trisl. Furthe

ermore, thie motion has not answered the handwritten documents

produced by Chambers which were admittedly in Hiss' handwriting.

The defense reasoning that #230,099 was manufaotured

after the Hiss m‘adﬂ,m is not sustained by any proof., Their
theory 18 based wholly upon incomplete records from which they
have drawn 1epe‘_om.ta».tjlcuw from aspproximate d ates of mamfaotur_e.
Some of their own witnssses cannot eupport- their theory,

Xn the ;absenoe of any proof and in view of the many

‘mpz'wo'babuﬂiea in t'he theory of the defense, a Jury could not

. roaaonably ﬂnﬂ that ‘Chambers consemoted a dupliocate typewriter

or that ”#230 0099 ts] not the- lu.oa maohzne
| Klsseloff—275%6"
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Dofense oodnsel states that Edit: Murray, Chasmbers!
meid, testified for the Government et the end of the trial, amd
‘defense had no way of preparing to Wst her truthfulness or the
accurasy of her recélleotion-hw s complete oross-oxamination.
8he was aross-exgmined at length = 29 pages of the printéd record
on appeal. Defenae now attempts to show that Murray did not work
for Chambers as she sald. Willis~ Fowler, in an affidavit for the
defense, states that Mise Hasson was the ocustodian of 903 8t,
Paul Street, Baltimore, where Chambers lived, and he {Fowler)
visited her and her niece four or five tmés a8 woek from 1932
unti) he married the niece in August, 193%, and thereafter he and
his wAife visited there for dinner three to flve times a week,
He saye "My wifels aunt was very ocareful to know jJust what went
. on in the house at a1l times, and would disouss these thingas at
meals, and'that is one ressen why I remember the house and the
people who lived there as vividly as I do"; and "I em sbaolute—
1y positive that no colored meid, or any maid, for that matter,
was employed there during that period by any of the people & @ &4,

Fowler's wife in an affidavit for the Government
says "From the date of our marriage [August, 1934) until approz-
Amately eight months leter we visited my aunt at 903 8¢%. Paul
Street, Baltlmore, '?M;'arylzan'd‘,j-not more often than once every three

weeks?, Chambere testified that he arrived £ 903 5t. PaulStreet

=1 7=
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in the late eummer or fall of 1934,

Lowls weleman, oustodian of 1619 Eutew Place, Balti-
ﬁore, next to 1617 Eutaw Place where Chambers lived, in an £fi- |
davit for the defense says- %I know frém my own observation that
Chambers, or' Centwell, never employed a colored mald", stating
that "In the winter time I was regularly in the basement in the
morning and in the evening where I lived, in whiah therewas a
basement window that reaahed a little above the street level
from which I ocould eee the ateps of 161 7 and 1619 Futaw Place.
I stood there each day to watch for tenants in my house in order
to oatoh them to oolleet rents due or to tell them to get out if
théy hed proved undegirsble. In warm weather I would either sit.
on the front gteps outside my house or on a cheir set against
o the railing, * © ®0,

The Government says that Leisman has in the past uae{
ellases, has been twloe oonvioted, is a heavy drinker, and in
genersl la irresponsible. |

This evidenoe is neither convinocing nor conclusive
for the opportunities of Fowler and Lelsman to observe Murray
were limited. Both 903 St. Paul 3treet and 1617 Eutaw Place

were houses converted into spartmenta and there apnears to be no

~18=

e [
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s.mnaqaate atnd aho basan anev

l
reason why Fowler and Leisman should have noticed Murray parti- ;
ocularly nor why they should, sixteen years later, recall not see{
Ang her. At any rate, this ocould not be the basis for e new
trial, for there is no indication that the defendant or his law-‘
yors made any erfo;}t to slloit this information and offer it at I:
the trial - no mquest for an adjournment or continuance was re- ,
quested at the time - and the faots do not Justify the inference
that this information was sought with due diligenoce. ‘

Defense counecl points out that Chambers in hie aaﬂ.yé
story placed hle dei'ec‘tion from the 'Oomun'zst; Party as at the em'l%
of 1937; end that ho testified st the trial that it comurred ap-
prozlmately in the mmdle of April, 1938, and then sald that he
thereafter moved and renamed at 016 Oourt Road, Baltimore, for
about a month until he had obtaimd a translation from Paul Wnlet
of the Oxrord Uns.vereny Press. The defense seeks to show here |
that mambera lert che Party berore April and thus would no longor
*hava reoexvad domnts. one ot whaoh is datea April 1. 1938, from

= . y‘ = 3
g :msﬂo : ‘ ; Sl %
i i

1\;
| oa
I
{:

umm dunpen 1,n an sraaavn for me det‘enso. as

_oember, 1937; \ mc nrr tz-anexeuon ot me m-as ew ohapters_m
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after Mrs. Rell's second tranglation was declared inadeguate.

As soon as the new translator, Mr. Chambers, was engaeged I asked
to meet him ¢ @ #, I was told by Mr, Willert that I would be ,
unable to meet my new translator because he was in hiding from |

the Russian secret gervige ¢ © ®8

Copiés of letters obtained by the defense from the
filees of tle Oxford University Press, regarding the translation, '
do not fix the exaot dates either but do indlocate that at least

& part of the manusoript was sent to Ghambers on Merch 18, 1938.

. Paul) willert, in an affidavit for the defense, says,
"I first met the gontleman known to me as David Chsmbers when he
came to me as a pogeible translator of Martin Gumpert'!s book:
'Dunant: the Réd Oross'. He was strongly anti-ocommunist and,
in faot, desoribed himself as a viotim of communist perseocution.
Acoording to the best of my recollection and belief thet first
meeting ooourred at%the end of 1937 or at the very beginning of

1938", He states "i can say that Chambers must have been given

the translation & cénaaaeraue time before the 18th March 1938".

‘This evidenoe does not establieh that Chambere was

'no lorger in the Part;y in spril, 1936. The testimony Chambers

gave ag to the date \he touk the transl.atton wa8 an approximation

or an ewnt thac had | oooumd some o).evan yoara prev&mly. It

|
\
u
i
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- 18 apparent from hig testimony that thie was a statemensvtn
reference to a oollateral inoldent and that he had fixed the

. date of his break with the Party independently of the time of
tfnnalatlon. Gonaeﬁpantly. though he may hawe erred by a few
weeks in his recollection as to thé time he took the tranﬂlaticn,;
it does not eatahlthh that he erred as to the date of break with
the Paréy. nor, more important, that he could not have reosived
the Docauments from BABa. Furthermore, the defense has not shown
that this evidenoce ;ould not have been offered at the trisl if it
thought it worthwhile and used due diligence, for the time when
Chambers left the Party was an element in the issues submitted to
the jury at the triéla. In a consideration of the standard of
due diligence required, it must be noted that the defendant was

- ably represented by competent oounsel in two trials and over a
year elapsed from the time of indiotment to the date of senteno=~
ing. Ample time was afforded to marghal the relevant testimony

and evidence.

The defense ohallenges Chambe:zs! tectimony, given
before the House Committee, that Hiss nnd Pressman belonged to
the same Communist group. This testimony was read into the
record at the trial. Defense states that Loc Pressman, on August
28, 1950, testified before the House Committee on Un-American
Aotivities that *% éo know, end I can state as a matter of knowe
ledge, that for the period of my participation in that group,
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which 18 the only besis on which I can say I have knowledge,
Alger Hiss was not a member of thet group®. Pressman said that

he had belonged to a Communist group in Washington from 1934
until the latter part of 1935.

This testimony of Pressman is solely an attempt to
1mpeédh Chambers and as such 18 not ground for a new trial. Hiss
Vaé tried for perjury. There was substantial evidence to indi=-
cate that Hiss passed doouments to Chambers and hadi seen Chambere
thoﬁgh he denied having done so. Pressman'g testimony does not
refute this. PMurthermore, Nathaniel Weyl, before the Internal
Seocurity Subocommittee of the United States Senete, in February,
1952. identified Hise end Pressman as members of s Communist oell

The defense has ralsed oertain additional points
which have been considersed by me but have not been discussed in
this opinion since they are not probative eof anything material

to the igsues of the osas.

The federal courts have quite generally gplled the
rule announoed in Berxry v, Georgla, 10 Ga. 511. roequiring a party
seeking a new trial on the ground of newly discovered evidenoce
to show the following vital elements:

®(a) The evidenoe must be in faot, newly discovered,

f.e. (iscovered since the trial; (b) faots must be
alleged from which the ocourt mey infer diligence on
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7 mm that tal.eo teetmny‘g"' 8

the part of the movant; (o) the evidence mlied on,
must not be merely oumulative or impeaching; (4 11:
must be materisl to the issues involwed; and (e
must be such, and of such natufe, as that, on a m
trial, the newly dieoovared evidenoe would probably
roduce an acquittal®. Johnaon In 2 32
(zna’ 127. OOAO BO ‘

(See also Eyan

mm.m 118 F (2nd) 8‘01 6.0.4. 9;
 Btates, 96 F (2nd) 865 C.C. A - -8
F (2na) 175, 9 Cir.;

10 0ir.) (See also mmm 327 U.3. 106, at
110).

A opamte rule is that appuea in W&M
ﬂhﬁﬂﬂ- 24 F (2na) 82 C,C.As 7, which auowa a now trial wheres

%(a) The oourt 18 reasonably well satisfied that
the teeuuony given by a material witness is faloe.

(b) 'rhat without it tha mlght have maﬂxed a
d&rrerent com.nua Jm

(o) That nhe paﬂg@soolmc the new Ma.‘l. was taken

. by e false teatis : ven and

_‘Was unable to meet it or du.d not know or ts t‘aluty
,,;-mm.l aﬁer tha trm-

|

: In Ataten. v f ‘ia F' (Zﬁ) 5930 G'G’A‘ 7' ”%”1’

% or m two mus. wum cm -scnat ‘mjm mo u
-oaﬁd mve ;thoro has. baan.a'? ‘bag be

|
St \, , o o
~-.‘w-ti -23=
W

‘
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Y. United Stataes, 178 F. (2nd) 896, 6 Cir,) Otherwise, the Berry

rule is aspplied. ({(Accord, Upites Johnaon, 149 F. (2nd)
31, C.CeAe 7, at 43, reversed on other grounds in 327 U.3. 106).

There la general oconourrence of authority that the

granting of new trials on the ground of after-diseovered evidenoe ‘

i not favored by the courte and they are granted with great
caution. 122 F, {2nd) 675, C.C.A. 5, at

691;

139 F, (2nd) 652, C.C.A. 10, at 634,

The eontention of the defendant is thst under either

rule he 1is entitled to another trial. 'iOn the oontrary, I am of
the opinlion, after a full considerstion of all the defendant has

offered, that under either rule he 1s not entitled to a new trial.
The defendant has submitted mo proof, which would support a find-

ing by a Jury Wat'MQ typevriter received in evidence at the
trial was odnetmnt;ed‘by or for Chambers or thst the typewriter
wag mot the ;ortgim Hise machine. There is no newly discovered
ev&denoe whioh woum Juatsry the oonolusion that: xr it were
preeenzed to e .Iury. it would pmhsm.y reeult Ain a verdiot of
amntnl.\ | |
| The motion is deni
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