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United States Court of Aﬁpealz

FOR THE SECOND CIRCUIT |

No. 22478 .

UNITED STATES OF AMERICA,
Appellee,

against

Avrcer Hiss, .
Appellant.

APPELLANT’S BRIEF

Introductory Statement

The appellant, Alger Hiss, was convicted by a jury in the
United States District Court for the Southern Distriet of
New York on both counts of an indictment cl'l:sfxrging perjury.
The judgment of conviction, rendered by the Honorable
Henry W. Goddard, United States District Judge, and en-
tered on January 25, 1950, sentenced appellant to imprison-
ment for five years on each of the two counts, the sentences
to run concurrently. After an appeal to this Court (185 F.
9d 822), a petition for rehearing, and a petition to the
Supreme Court of the United States for certiorari (340
U. S. 948), all unsueccessful, this Court’s mandate of af-

firmance was issued on March 16, 1951, and on March 22,

1951, the appellant surrendered to the Uni'tled States Mar-
shal. At the present time appellant is confined in the
United States Penitentiary at Lewisburg, Pennsylvania.

\ Kisseloff-24513
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This is an appeal from an order of J udge Goddard, filed
on July 22, 1952, which denied a motion made by appellant
on January 24, 1952, for a new trial based on the ground of
newly discovered evidence.* The motion ‘was denied on
affidavits and memoranda submitted on both sides, and
after argument of counsel, held on June 4, 1952, but with-
out any hearing of the witnesses proffered by appellant in
support of the motion or of the witnesses proffered by the
Government in opposition.

Grounds of Appeal

A motion for a new trial on the groun%l of newly dis-
covered evidence is addressed to the sound judicial discre-
tion of the trial court. See, e.g., Prisament v. United States,
96 F. 2d 865, 866 (C. A. 5th, 1938). The concept of sound
judicial discretion, however, implies the possibility of its
abuse, and the consequent commission of reversible error.
On this appeal we contend that the trial court abused 1its
diseretion, and that its order denying the motion should
he reversed by this Court.

* The order is contained in Judge Goddard’s opinion, dated July
22, 1952. Neither the appellant nor his counsel have ever been
officially notified of the entry of any separate formal order, nor
indeed of the filing of the opinion itself, and it might therefore be
that technically the time for appeal has not yet started to run. See
Oddo v. United States, 171 F. 2d 854 (C. A. 2d, 1949), cert. denied
337 U. S. 943: Carter v. United States, 168 F. 2d 310 (C. A. 10th,
1948). However, upon being advised by newspaper reporters of the
filing of the opinion. appellant’s counsel secured ;a photostatic copy
from the clerk’s office, bearing a rubber-stamp notation showing
filing on July 22, 1952. Under the recently amended rules of the
District Court for the Southern District of New York, a memo-
randum of the determination of a motion, signed by the judge, con-
stitutes the order (General Rule 10, effective March 1, 1952). See
also Umnited States v. Rockower, 171 F. 2d 423 .(C. A. 2d, 1948),
cert. denied 337 U. S. 931. Appellant ‘accordingly, for safety’s sake,
elected to assume that the time for appeal beganto run on July 22,
1952, and filed notice of appeal on July 31, 1952. The record on
appeal was filed and the appeal docketed on September 9, 1952

|
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O ‘We intend to show on this appeal

3

In asserting that the-trial court abused its discretion in
denying the motion, we do so in full appreciation of the
accuracy of the court’s observation “that the granting of
new trials on the ground-of after-discovered evidence is

not favored by the courts and they are granted with great

caution” (F. 907).* But if new trials are not to be lightly
granted, it is equally true, we believe, that motions for new
trials are not to be lightly considered or dis_polsed of by
the court to which they are addressed. |

that the trial judge misconceived the burden, which the
defense was required to earry in order to support the
motion; .

that he misstated or misunderstood much of the evi-
dence offered in support of the motion;

that he passed over or neglected to consider vital
elements of proof offered;

that he resolved issues of fact, depending on the cred-
ibility of witnesses, uniformly in favor of the Govern-
ment, without hearing the witnesses or permitting their
credihility to be tested by direct and cross-examina-
tion; ' -

that he accepted the Government’s unsubstantiated
gossip and rumors as sufficient to controvert sworn
statements of defense witnesses who were presentea
as ready and able to support their affidavits in open

- court; !

that in the face of an uncontroverted showing that evi-
dence needed to establish the innocence of the defend-

* References “F. .....”" are to folios in the Appendix to this brief.
References “R. ... ” are to pages of the record on the original
appeal to this Court, 185 F. 2d 822. References to portions of the
record on the current appeal which have not been printed in the
Appendix will be specifically so designated. T

References “H.H. ... »"are to pages of the published testimony
before the Committee on Un-American Activities (Hearings Regard-
ing Communist Espionage in the United States Government), House
of Representatives, Eightieth Congress, Second Session,

Kisseloff-24515




[ ——— . -

4 .

ant was in the possession of the FBJ, or was withheld
by others from the defense for fear of the FBI, he
declined to permit a hearing at which the defense nught
be enabled to bring such evidence out into the light.

However decorously we may phrase our criticisms of the
f trial court’s action, they will inevitably be recognized as
amounting to a charge of predetermination lof the motion,
without hearing of the witnesses and without that just and
! fair consideration which even once-convicted defendants
are entitled to receive at the hands of our courts when
evidence of a miscarriage of justice is offered. We can-
not make any lesser charge. We believe ithat the trial
court’s handling of the motion displayed such'predetermina-
tion, without fair hearing, as to amount to an abuse of its
‘ dlscletlon, and thus to constitute error quunmg reversal
; by this Court.
)

O

| . Statement of Facts

|
:
(
5
!
\
|
|
i In their nature, motions for new trials on the ground of E
: newly discovered evidence can he tested for sufficiency g
only by comparing the proffered new evidence with the ;
evidence which was hefore the jury on the trial.* Conse- l
Y quently, as background for an intelligible argument, we
AN must first state not only the substance of thé new evidence Kisseloff-24516
: (which Judge Goddard held insufficient to call for a new
I trial), but also the substance of the evidentiary case made
| against appellant at the trial which resulted in his con- |
f viction. We first summarize the trial evidence. {
I
{
l
{
|
|
1
i

f * This is so whether the applicable rule is that of the Johnson and
; Berry cases (Jolhnson v. United States, 32 F. 2d 127, 130 (C. A. 8th,
1929) Berry v. State, 10 Ga. 511, 527 (1851)) or that of the
Larrison case (Larrison v. United Stafes 24 F. 2d 82, 87-8 (C. A.
7th, 1928)). See opinion below, I 903-5. |
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I. The Case Against Alger Hiss. :

This case had its origin in a charge made by Whittaker
Chambers to the effect that he had known Alger /Hiss as a
member of the Communist Party in the middle 19:30’8. The
charge was first publicly made by Chambers hefore the
Committee on Un-American Activities of the House of
Representatives on August 3, 1948. Alger Hiss asked
immediate opportunity to reply to the charge, and denied
it under oath hefore the Committee on August 5,/ 1948. At

—a later hearing before the Committee on August 17, 1948,

\_“after Hiss had identified Chambers as a man he had once

Y

known under a different name, Hiss challenged ‘Chambers
to repeat his statements where they would not be privileged
against suit for libel. Chambers did so, and Hiss on
September 27, 1948, instituted action against him in the
United States Distriet Court for the Distriet of Mary land.

In this Baltimore action Hiss’s attorneys on November
4, 1948, began a pre-trial examination of Chambers and
his wife, Esther. Up to that time Chambers had consist-
ently maintained that, though Alger Hiss had been a mem-
ber of the Communist Party, his assignment had had noth-
ing to do with espionage activities.* Even on the opening
days of the pre-trial examination (November 4, 5, 1948) he
reiterated this assertion, and specifically denied' ever hav-

. Oing “transmitted a State Department document, from Mr.

Hiss to the Communist Party”.t He was asked on Novem-
L |

* Before the House Committee on August 3, 1948, Cfmmbers had
testified: “* * * I should perhaps make the point that these people
were specifically not wanted to act as sources of information. These
people were an elite group, an outstanding group, which it was be-
lieved would rise to positions—as, indeed, some of them did—notably
Mr. White and Mr. Hiss—in the Government, and their, position
in the Government would be of very much more service 'to the Com-
munist Party—" (H.H., 577). Similarly, before the 'Grand Jury
on October 14, 1948, he testified that he did not have “any knowl-
edge that people in the employ of the Government furmshed informa-
tion” (R. 352).

+ Transcript, pp. 303, 317. ‘

Kisseloff-24517
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ber 4th to produce any correspondence or other papers he
might have received from any member of the Hiss family.
He produced none that day or the next, and the hearing was
adjourned. On November 16th it was resumed for testi-
mony by Mrs. Chambers, and on the following day, Novem-
her 17th, Chambers reappeared, this time bringing with
him a set of papers. They consisted of four pencil notes
and forty-three typewritten documents—full 'or partial sum-
maries, paraphrases, or copies of State Department docu-
ments—all of which he claimed at the trials had heen written
by Hiss or typed on the Hiss family typewriter by Mrs.
Hiss and given to him by Hiss in the first few months of
1938 for microfilming and transmittal to Russia. He had
forgotten about them, he said, but had just a day or two
carlier (November 14, 1948) found them in an envelope
which he had left with his wife’s nephew, Nathan Levine,
in 1938 and which Levine had kept over a'disused dumb-
waiter in his mother’s house in Brooklyn for the last ten
yvears.

Chambers’s production of these documents brought the
pre-trial examination to a standstill. On Hiss’s instructions
his attorneys immediately turned the documents over to the
Department of Justice (R. 2251, 2451-4). About two weeks
later—December 2, 1948—Chambers led agents of the House
Un-American Activities Committee to a pumpkin patch on
his Westminster, Maryland, farm, and produced for them
there, out of a hollowed-out pumpkin, two strips of de-

- veloped microfilm which he claimed to have found in the

same envelope in Levine’s house. These microfilm strips
consisted of photographs of State Department documents
|

* At the second trial the four handwritten notes were designated
Government’s Baltimore Exhibits 1-4, and the forty -three type-
written documents were designated Governments Baltimore Ex-
hibits 5-47. The respective State Department documents which ‘at
the trial were shown to have underlain the copies or summaries were
designated Government’s State Exhibits 1-4 and 5-47. These des-

ignations are used in this brief.

[T U




7 |
which he said Alger Hiss had given him for copying and
transmission to Russia.®

Chambers’s production of these various documents and
microfilm strips led to further testimony by him before the
House Committee,t and also before a Grand, Jury of the
Southern District of New York. Alger Hiss was also
called before the Grand Jury, and there, on December 15,
1948, he gave the testimony on which the indictment was
founded.

The indictment, in brief, charged that on ]?ecember 15,
1948, Alger Hiss lied when he testified to the Grand J ury
that neither he nor his wife, Priscilla, in his presence had
ever turned over to Chambers any documents,'or copies of
documents, of the State Department or of any other Govern-
ment organization (Count I), and that he thought he could
say definitely that he had not seen Chambers after J. anuary
1, 1937 (Count II).

The Government’s case consisted largely of the testimony
of Whittaker Chambers. It is quite unnecessary here to
give the detail of Chambers’s elaborate and circumstantial
tale of his alleged contacts with Hiss, from their first meet-
ing in 1934 when Hiss was serving as counsel to the Senate
committee investigating the munitions industry (the “Nye
Committee”) down to Chambers’s break with the Com-

munist Party on April 15, 1938. It is equally ﬁnimportant .

)

* The microfilm strips were designated Government’s Exhibits 11
and 12 at the second trial. The State Department documents photo-
graphed on the strips were designated Government's State Exhibits
48 and 50-55 (there was no Government’s State Exhibit 49). Three
additional microfilm strips—these undeveloped—were found in the

pumpkin by the House Committee investigators and, according to

Chambers, had likewise been kept in the envelope over Levine's
dumbwaiter; but Chambers made no attempt to link these three
strips with Hiss, and they were not introduced in evidence at the
trials. |

T This further testimony has been kept secret by the Committee,
except for a brief excerpt read into the record in the course of
later testimony before the Committee by Henry Julian Wadleigh.

|
t

1
| =
T
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to recite the defense’s answering evidence which, at almost
every point where Chambers was incautious enough to sug-
gest a fact susceptible of verification or disproof, forcefully
showed either that Chambers was lying or that he had been
in a position to inform himself specifically for the pur-
poses of the trial.* Since this was a perjury case, Cham-
hers’s testimony, however effectively it might have survived
the devastating defense attack on it, would have been in-
sufficient to support a conviction unless either confirmed by
the testimony of a second independent witness or substan-
tiated by corroborative evidence under the rule of Weiler v.
Umited States, 323 U. S. 606. |

So far as Count I was concerned,t theré was no second
independent witness. The corroborative évidence offered
consisted essentially of the handwritten and typewritten
documents, and the two developed microfilm strips, pro-
duced by Chambers as above described. State Department
officials produced and authenticated the ‘original official
State Department documents from which the copies, para-
phrases, summaries, and photographs derived. The de-
fense conceded that the handwritten notes were in Alger
Hiss’s handwriting ; and an TBI expert, Ramos C. Feehan,
testified without contradiction by the defense that the type-
written documents, with one exception: (Government’s
Baltimore Exhibit 10), were typed on the same machine as
had been used to type certain other documents in evidence
(known as the Hiss Standards) which had concededly been

|

* The substance of Chambers's story, and of the'defense’s rebuttal,
is stated in one of the affidavits supporting the motion (F. 25-45).

T Neither the motion, nor this appeal, is concerned with the “cor-
roborative™ evidence offered by the Government ori Count II. Since
the trial court charged the jury that if they found Hiss guilty on
Count I they should also find him guilty on Count II (R. 3275), it
must be assumed that the jury did not necessarily consider any of
the separate evidence under Count II. See S tromberg v. California,
283 U. 5. 359. The disposition of this motion by the court below was
in no way hased upon any failure to attack the evidence under
Count II. ) | ‘

|
)
I
l
[
I
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typed on a Woodstock typewriter owned by the Hisses in
the 1930’s. In addition, the Government oﬁered evidence
that Alger Hiss had had access to most of the State De-
partment documents which had been copied, abstl acted, or
photographed.*

A mute but dynamiec witness for the Government too, was
a battered Woodstock typewriter, #N230,099. ThlS, it is
true, was introduced as a defense exhibit, Exhibit UUU.

. Following Chambers’s production of the typed documents

in Baltimore, both the Government and the defense had
instituted a search for the typewriter which the Hisses had
owned in the 1930’s. Though the Government had thirty-

‘five FBI agents on the trail in the Washington area alone

(R. 739, 2998), it was the defense that finadlly located a
machine which was apparently the original Hiss machine.
A defense attorney bought it from one Ira Lockey; the
trail which had led to it—starting with former servants of
the Hisses who had received it from them in late 1937 ar
early 1938—indicated that it was probably the Hiss ma-
chine; and the defense introduced it in evidence on that
assumption, at both the first and the second trial.t

The defense thus took initial responsibility for Wood-
stock #N230,099 as being the original Hiss machine. The
Government, however, soon adopted it, and used it as though
it were a living witness. It sat before the jury throughout
the second trial. Several witnesses were called by the
Government to identify it by at least superficial character-
istics as the one given away by the Hisses to their maid’s
family. An FBI man typed on it in front of the jury to

; | ey
* The Government did not undertake to show that Hiss alone had
had access to the documents in question, and the defense showed,

from routing marks and other indicia, that a number of them were

most unlikely to have been available to him, and most likely to have
been” available to others who might have been Chambers’s sources
in his espionage work. See our brief on the original appeal, pp.
14-27, and petition for rehearing, pp. 9-12, ‘

1 Between the trials it was impounded in the clerk’s office by order
of the trial court. Since the end of the second trial it has been in
the possession or under the control of defense counsel.

S

1
{
i
[
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show that it worked (R. 3019, 3253). The plosecutor in his
summation, pointed to it and said dramatically: “They
[the Baltimore Documents] were typed on that machine
(mdlcatmg) Our man said it was”; * and he invited the
jury to take it to the jury room w1th them when they re-
tired to consider their verdiet (R. 3262). And the trial
Judge charged the jury that it was “the contention of the
Government that this is the typewriter upon which Balti-
more Exhibits 5-47 (with the exception of Exhibit 10) were
tvped” (R. 3271-2). '

This, then, was the essential Govelnment case on Count
I—Chambers s own story, and the Baltimore Documents,
the microfilms, and the typewriter offered to the jury as
corroborations to substantiate his story. , Of human wit-
nesses to support Chamber’s charge there were none.

But there was one important human witness brought on
by the Government—important before the jury, even though
she corroborated nothing relevant to either count of the
indictment. -This was Edith Murray, the woman produced
on the last day of the second trial to testify that she had
worked as a maid for the Chamberses 1 in 1934-5 at 903
St. Paul Street and in 1935-6 at 1617 Eutaw Place, in Balti-
more, and that during the latter period she had seen
Priscilla Hiss three or four times, and Alggr Hiss once for
about five minutes, as visitors at the Chambers apart-
ment. She knew nothing about Chambers’s alleged espion-
age activities with Hiss; but she was o;ne independent
human heing {—and the only one the Government was ever

*R. 3254. As with Sherlock Holmes’s “curious incident of the
dog in the night,” the most startling fact was that nelther “our man”

anything of the kind. There “was no testimony whatsoever at the
trials that Woodstock #230,099 was the machine that typed the
Baltimore Documents or the Hiss Standards.

+ Knowing them, however, under the false nam¢ of “Cantwell.”

I Mrs. Chambers (who in any event testified glmly to events al-
leged under Count II) can scarcely be classed as “independent”. As
she herself testified, if her husband were so to direct, “We would
go [tomorro“] to Ypsilanti and we would be Hogans” (R. 1063)

b

)
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able to produce—whose testimony tended to suggest that
the Government’s case might be something more than a
product solely of Chambers’s imagination and skillful deceit.
The prosecutor himself told the jury, in his smation, that
it was IBdith Murray “that really put the lie back where it
belonged” (R. 3247; cf. F. 116-119).

II. The Evidence in Support of the Motion.

A. Evidence of the possibility of forgery by t)!’pewriter.

At the trial the linking of the typed Baltimore documents
to Hiss was provided by the testimony of the FBI expert
Feehan, who compared them with the Hiss Standards,* and
on the bhasis of ten peculiarities of imprint apparently re-
curring in the two sets of documents expressed the opinion
that the same machine had been used to type both sets.t
Underlying his opinion was the assumption, common at the
time to all qualified document examiners '(see Miss Me-
Carthy’s affidavit, I'. 169), that no two typewriters could
ever, merely by accidental coincidence, make identical im-
pressions, and also that it would be as a practical matter
impossible to change or adapt any one machine to the ex-
tent necessary in order to enable it to duplicate the product
of another machine so closely that an expert.examiner could
not detect the difference. At the trial defense counsel had
had no bhasis for questioning the validity of the assumption,
and on this issue of identification had not even subjected
Feehan to cross-examination. - |

* At the trial these were designated Goverment’s Exhibits 34, 37,
39 and 46B and Defendant’s Exhibit TT. Feehan, for unstated
reasons, did not include in his comparison Defendant’s Exhibit TT.

FAlthough Feehan testified before the jury that his opinion was
based on these ten peculiar characteristics, he states, in an answering
affidavit submitted by the Government on this niotion, that before
testifying he had “examined each and every character of typewriting
appearing on the questioned and known documents” (F. 632).

1
|

PN e

———— T ——
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Following the trial, however, defense counsel did begin
to question the validity of the assumptiorll, and to test it
out in a practical manner. They engaged an experienced
typewriter engineer, Martin K. Tytell, to construet, if pos-
sible, a machine which would so closely duplicate the typing
of Woodstock #230 099, the machine in ewdence, that an
expert examining the products of the two could not tell
them apart.®* Tytell constructed such a machine without
ever seeing the machine which he was duplicating, succeed-
ing, in his opinion and those of other experts, to such a
point that the typing from his machine would pass, by any
standard expert test, for typing from #230,099, and would
be indistinguishable from it at least by anwe\zpert who had
not been closely identified with the process of construeting
the duplicate (F. 163, 174, 189-90).

As the first link in the chain of our new evidence on this
motion, accordingly, we presented to the court below thirty
documents, some typed on #230,099 and some on Tytell’s
duplicate, but without indicating which was which.t We
presented also a set of enlarged details photographed by
an expert in photomierography, again without revealing
which detail was taken from which machine.t We sup-
ported these illustrative documents with expert oplnlons
as to the completeness of the duplication (F 174, 189-90).
And we challenged the Government to controvert, if 1t
could, the soundness of our contention bv having its ex-
perts tell the documents apart.

On the record this challenge not only has- remained com-
pletely unanswered by the Government; even the fact of its
existence has been ignored both by the Government and by
the court below (F. 753-4, 852-4, 889). |

* Woodstock #230,099 was selected for the test solely for the
purpose of adapting the experiment as closely ds possible to the
conditions which would have had to be met if Chambers had been
having an early Woodstock duplicated. :

T Photocopies of these thirty documents were ﬁled with the un-
printed record on this appeal (p. 81); see also F. 175-7.

I See unprinted record on this appeal, p. 81; also F. 189-90, 201,
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B. Evidence of a forged typewriter in this case.

The next link in the chain of evidence presented in sup-
port of the motion related to the typewriter m evidence at
the trial—Defendant’s Exhibit UUU, \rVoodstock #230,099.
As it became increasingly apparent that in spite of prior
expert opinion to the contrary the creation of a fake ma-
chine, capable of producing forged documents, would have
been possible, defense counsel began to turn their attention,
more closely than had theretofore been practicable or had
seemed likely to be fruitful, to the history and make-up of
#230,099 itself. The investigation led to positive conclu-
sions that #230,099 was not a genuine original Woodstock,
merely worn by time and usage and subjected to normal
repair. In the language of Dr. Norman, an expert in, among
other things, the physical and chemical analysm of metals,
“Woodstock N230099 is not a machine which has worn
normally since leaving the factory, but shows positive signs
of having been deliberately altered, in that many of its
types are replacements of the originals and have been
deliberately shaped” (F. 378). This being so, the conclu-
sion is inevitable that #230,099 is not thel original Hiss
machine, but is a deliberately fabricated, synthetlc machine,
put together for the purpose of deception, by someone in
whose interest it was to make Chambers’s story of the
Baltimore Documents stand up.

The evidence falls into two categories, one historical and
one sc1ent1ﬁc Each lends force to the other.

@8] sttory There is no dispute as to the source from

-which the Hisses acquired their typewnter It had be-

longed to Mr. Thomas Fansler, Priscilla Hiss’s father, who
had acquired it new for purposes of his business as Phila-
delphia General Agent of the Northwestern Mutual Life
Insurance Company of Milwaukee, Wisconsin. The exact
date of his acquisition of it remains uncertain, at least to
the defense; for Mr. Fansler closed his office and gave the
machine to one of his daughters in the earlly 1930’s ; both

'f
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he and the salesman from whom he purchased it are dead;
his secretary has refused to discuss the matter without the
permission of the FBI (F. 87-8); the Woodstock factory
records (at Woodstock, Illinois) do not 1eﬂect retail sales
data; and the pertinent sales records of the concern which
was the Woodstock sales agency in Phlladelphla from 1927

to 1938 have heen taken over hy the FBI and never re-
|

turned (F. 231-2, 236). l

Notwithstanding these dlsheartemnv road-blocks en-
countered in the investigation into the history of the type-
writer, it was still possible, at length, to uncover certain
important facts establishing that Woodstock #230,099 can-
not be the original Fansler machine, and therefore cannot
he the machine owned by the Hisses in the 1930’s.

(a) After many months of apparently fruitless effort,
defense counsel finally induced the Northwestern Mutual
Life Insurance Company to permit an examination to be
made of typed letters in its file written from Mr. Fansler’s
office at times running from July, 1927, to February, 1930.
The examination was permitted on condltlon that it be
conducted by the firm of Tyrrell & Doud of Milwaukee,
document examiners in whom the Northwestern Mutual
officials had confidence (F. 96-97). The conclusions of Mr.
Doud, who conducted the examination, were presented in a
letter (F. 241-58), and may be summarized as follows:

(i) That letters dated July 8, 1929 and thereafter
were written on an “apparently quite new” Woodstock
machine different from the machine used for the earlier
letters (the latest of which earlier 'letters was dated

June 29, 1929).

(ii) That the letters dated July 8, 1929, and there-
after, “agree in typeface pattern with the so- -called Hiss
Standards”, as well as with the Baltimore Documents,
and show a tendency “toward the development of type-
face defects that later became so hlghly identifying in
the 1933 and 1935 specimens and the Baltimore

Letters.” |

1
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(iii) That the model typewriter all these later letters
were written on was of a kind made from 1926 “until
some time the latter part of 1928 or early in 1929,” and
that the letters show “complete agreemént in typeface
style” with specimens of typewriting from Mr. Doud’s
files dated in 1926, 1927, and 1928.

Accordingly, Doud’s examination shows that the type-
writer used by the Hisses in the 1930’s n{ust have been
manufactured long enough before July 8, 1929, to allow
for shipping to the sales agency in Phlladelphla, sale to
Mr. Fansler, and placement in use in his office by that date.
Further, its typeface style was one discontinued in manu-
facture in 1928 or early 1929 at the latest. !

(b) After many similarly discouraging months of ap-
parently fruitless effort and conflicting reports, the defense
was permitted to examine the surviving production records
at the Woodstock factory at Woodstock, Illinois (now R. C.
Allen Business Machines, Ine.), and to discuss them with
responsible officials of the company. From the examination
and discussions it appeared that Woodstdck records no
longer showed the date of manufacture or 'shipment of a
machine with a given serial number, but that they did show
the serial numbers at the heginning and end of the year
1929, and also the number of machines manufactured in each
month in that year (Ex. II-B, F. 206-13). On these facts,
and making every possible allowance for erll'or, on no con-
ceivable theory could Woodstock #230,099 have been manu-
factured hefore July 3, 1929 (Ex.TI-D, F. 217: -22). It would
be manifestly beyond reason to suppose that, particularly
in an era before air mail freight, a machine could have been
packed, shipped from Woodstock, Illinois, tc'; Philadelphia,
received by a distributor, unpacked, sold, and put into use
by the purchaser all in a period of five days wh1ch included
the 4th of July and a weekend.

Accordingly, Woodstock #230,099—the machine in evi-
dence as Defendant’s Exhibit UUU—could not be the ori-
ginal Fansler-Hiss machine.




@
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(2) Scientific. Growing suspicions of the authenticity of
#230,099, based on the peculiarities of its history, led de-
fense counsel to submit the machine to n{etallurglcal anal-
vsis, at the hands of Dr. Daniel P. Norman, of Boston, a
leading expert in the physical and chem1cal analysis of
metals, paper and other materials, with wide experience in
such work on behalf of the Armed Senvices, and other
branches of the Federal Government, as well as for major
private industrial firms.

Dr. Norman’s conclusions (F. 367-99) lare unequivocal.
On the basis of an intimate study of Woodstock #230,099
itself, and comparison of its characteristics with those of
other Woodstocks of the same vintage, he!finds that Wood-
stock #230,099 deviates from the norm in the manner in
which many of its type faces are soldered to the bars, and
in the metal content not only of the solder, but also of
many of the type faces themselves. Further, many of the
tvpes show tool marks and abnormal characteristics in
their surface finish which show incontrovertibly that the
striking faces have been mechanically alteled In short,
Woodstoek #230,099 is a deliberately fabricated machine.*

|
The statement last made does not rest solely on Dr. Nor-
man’s evidence. KEvelyn S. Ehrlich, an expert in the de-
tection and photomicrographic demonstration of documen-
tary forgeries (F. 178-80, 463-4), has examined specimens
of tvping from #230,099, and compared them with the Hiss
Standards.t On the hasis of this companson she states the

* Ira Lockey, from whom the defense purchased #230,099, testified
at the second trial that when he acquired it in 1945 it was out in
a heavy rain in a Washington backyard (R. 1558). Dr. Norman
establishes that Woodstock #230,099 has never been so exposed
to the elements—thus raising the alternative mference that it is not
the machine which Lockey originally acquired, or that Lockey did
not acquire it when and how he said he did. |

1 As explained below, p. 18, the four Government exhibits in-
cluded in the Hiss Standards (Nos. 34, 37, 39 and 46B) were finally
made available to the defense for study by (hrectlon of the court

below on March 21, 1952,

|
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positive opinion that #230,099 cannot be the machine that
typed at least three of the five Hiss Standards * (F. 474).

On this motion we do not purport to show—we do not
vet know—how and when the typewriter in this case was
concocted, or hy what devious means it was ‘planted on the
defense as apparently the authentic Fansler-Hiss machine,
But by historical and by scientific evidence, we show that
it-is a fraud. And if the typewriter is shown to be a fraud,
the plot to incriminate Alger Hiss is exposed, even though
some details of the plot may still be undiscovered, since
there is no possible innocent explanation—no conceivable
theory for its injection into the case except by or on be-
half of Whittaker Chambers. '

C. Evidence of the forgery of the typed Ballimcin'e Documents.

In the papers initially filed in support of this motion we
offered no evidence dealing specifically with the physical
characteristics of the Baltimore Documents. The defense
had photographs of some of them; but those liad been taken
early in the case, before the defense experiments had ex-
posed the techniques by which forgery by typewriter could
he accomplished, and were not adapted to the kind of exam-
ination which needed to be made in the light of our new
knowledge. The defense had sought, before and during
the second trial, the opportunity to make a paper content
analysis of the documents themselves; the Government had
objected strenuously, but had been finally, after the second
- trial was more than half over, required to, surrender a

small blank corner of one of the documents (Government’s
"Baltimore Exhibit 32), which had promptly. been consumed
in the course of inconclusive experiments. '

*In an earlier affidavit Mrs. Ehrlich had expres?sed a tentative
opinion, based upon examination of a photocopy of one of the
Standards (46B), that it might not have been typed on #230,099
(F. 193). Even after the originals were made available by the
Government she found two of them inadequate for comparison pur-
poses, because of the quality of paper and ribbon jused—and she
noted, incidentally, that these two were the ones on; which Feehar.
had primarily relied at the second trial (F. 472-4). |

I
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After the initial motion papers were filed, offering for
the first time proof of the practical possibility of forgery,
defense counsel formally asked the United States Attorney
for such access to the documents as would permit a real
test of their genuineness. The request was refused; but at
an informal hearing in chambers on l\f[z:u'ch 21, 1952, the
ohjection was withdrawn, and the trial judge ordered the
documents made available to defense experts for study.
Thus it was possible for the first time t:o secure and pre-
sent to the court the evidence of forgery intrinsic in the
documents themselves. !

As hackground for the significance of ! the evidence thus
presented, Chambers’s trial story of the origin and history
of the documents should be recalled. According to him,
Mrs. Hiss typed them on the family ma;chine, as her hus-
hand was no typist, and she wanted “an opportunity to sat-
isfy that need which she felt” for activity in underground
work (R. 290). The ordinary plan was to have Hiss bring ~
home original documents overnight, so that his wife could
nmake typed copies or summaries. Every week or ten
days Chambers would come around to pick up the typed
material, together with originals which Hiss might have
brought home on that particular day. Chambers would
take the copies and originals to Baltimore that night, to
have them photographed; later the same night he would
come hack to Washington and return the originals to Hiss.
The typed copies or summaries he would burn (R. 257-9).
For some reason never yet convincingly ;explained, the crop

of typed papers which Chambers produced in Baltimore he
kept, instead of burning them.* He hroke with the Party,

* This Court, in its opinion on the original appeal, says that what
Chambers produced “was the fruit of his last such pick-up before,
having lost sympathy with it, he renounced 'Communism in 1938
x x *» (185 'F. 2d 822, 829). As we pointed out in our petition
{or rehearing (pp. 8-9), there was nothing inithe record to support
this statement, since Chambers gave no testimony whatsoever as to
why or in what circumstances he preserved the Baltimore Docu-
ments. Moreover, the “last pick-up” could not possibly, consistently
with Chambers’s story of the operation, have| comprised documents
running over a three months’ period, with a hiatus (except for sue

of the handwritten notes) of approximately a month in the middle.
: |

I
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and abandoned his document conspiracy, around April 15,
1938. The papers which he had kept, instead of burning, he
put into an envelope which he gave for safe-keeping to his
wife’s nephew, Nathan Levme, in May or June of that year.
Levine put the envelope in an old dumbwaiter shaft in
his mother’s house in Blooklyn, and for o'ot about it. He
had no idea what was in it. |

There the documents are said to have rested for more
than ten years. At the Baltimore depos1t10n hearing on
November 17, 1948, Chambers produced them, for the first
time injecting a note of actual espionage operation. At
the trial he told how he had come to recollect the exist-
ence of the envelope that he had given so ﬁlany years be-
fore to Nathan Levine; how he had asked, Levine for it;
how they had gone together on November 14th to the house
in Brooklyn and Levine had pulled the dust-encrusted en-
velope out of the dumbwaiter shaft and given it to him;
how he had opened it by himself in the kit¢hen, while Le-
vine was cleaning up the dust which had fallen on the
floor, and how he (Chambers) was amazed :at finding that
the envelope contained these typewritten sheets, which he
had forgotten all about. -

With the typewritten sheets were other things, he said.
There were the short handwritten memoranda (Govern-
ment’s Baltimore Exhibits 1-4). There were some yellow
sheets supposedly in the handwriting of Harry Dexter
‘White.® There were two short strips of developed micro-
film and three cans of microfilm, undeveloped.t

* Though these sheets were physically produceld at the second
trial and marked for identification as Government’s Exhibit 20, and
though the text was read into the Congressional Record by (then)
Representative Nixon on January 30, 1950, the Government has
still declined to permit the defense to examine the sheets them-
selves. In the Congressional Record the memorandum was said to
consist of eight pages. .
|

|

+ In addition, according to Chambers’s article |in the Saturday
Evening Post for April 5, 1952, there were “one or two smaller items
of no particular importance” (F. 421). 1
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The handwritten and typewritten papers Chambers pro-
duced in Baltimore three days later, on November 17th.
The developed microfilm he did not; he held it for the
House Committee, hidden in the pumpkin.

If Chambers was telling the truth in:the foregoing re-
cital, the typed Baltimore Documents must have been typed
hy one person (Priscilla Hiss), on one fypewriter (the Hiss
family Woodstock)* currently over tlie three months’
period represented by the dates of the 'underlying State
Department documents (January 5 to April 1,1938). They
must have been kept together in one speeiﬁc, dust-encrusted,
envelope for ten years, over a disused dumbwaiter in Brook-
lvn. They must have rested there, in that envelope, with
three cans of undeveloped microfilm, and! two short strips
of developed film, as well as the eight vellow pages of the
so-called Harry Dexter White memorandum t and the
“one or two smaller items of no particu]ar'\ importance.” {

As indicated above, on the trial judge’s direction on
AMarch 21, 1952, the Baltimore Documents and the envelope
in which they were supposed to have been! kept, as well as
the Hiss Standards, were at last made available to defense
experts for study. '

As a result of this study supplemental affidavits were

filed in support of the motion, including affidavits by the

three expertsto whom the study had been comnntted These
affidavits show that every essential detail of Chambers’s
story of the source and history of the typed Baltimore Doc-
nments is false: f

(1) That the Baltimore Documents cannot have
been kept together in any one place 0vé1 the ten years
from 1938 to 1948.

\

* Fechan, the FBI expert, testified at the trial that Government's
Baltimore Exhibit 10, a precis of a long War Department MID
report routed to Mr. Hamilton, of the Far Eastern Division of the
State Department, was obviously not written on thé same typewriter
as the others, and the Government made no conteﬂtxon that it was;
but Chambers still _pressed his recollection: “I beheve Alger Hiss
gave me that paper” (R. 1097-1101; R. 655 contrast R. 582).

T See note *, p. 19, supra. :

T See note T_. p. 19, supra. '
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(2) That in particular none of the BgltMOre Docu-
ments can have been kept in the envelope which Cham-
hers claims to have recaptured from the dumbwaiter
and which was put in evidence as Government’s Ex-
hibit 19.

(3) That the Baltimore Documents \Lere not typed
by any one person, but by two or more, and in partic-
ular that none of them were typed by Priscilla Hiss.

(4) That the Baltimore Documents  bear intrinsic
proof of forgery, deducible in part from the use of
miscellaneously different typewriter ribbons and faked
typographical errors, plainly designed to confuse.

In short, the defense would, if the Court would permit,
show by expert testimony and demonstration that the typed
Baltimore Documents were not typed by Priscilla Hiss,
or by any one person; that they were not kept together in "
the envelope over the dumbwaiter for ten long years; and
that they are an ingenious set of forgeries. |
D. Evidence of the falsity of Chambers’s story of how he got

the Documents. |

The State Department documents reflectéd in the typed
Baltimore Documents hore dates from January 5, 1938, to
April 1, 1938, two of them bearing the latter.date. If
Chambers’s story of how he got the Baltimore Documents
from' Alger Hiss were true, he would have' had to be still
getting documents from Alger Hiss as part of his Com-
munist espionage conspiracy at least down to April 4,
1938.* '

* This allows for the fact that April 1, 1938, was a ’Friday. One
of the documents was not received in the State'Department until
7:45 P. M. of that evening; and under Chambers’s plan of operation
he would not have secured the typed copies until April 4th at the

earliest. See F. 137-8.
[
|
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Before the Baltimore Documents had been produced,
Chambers had fixed his break with the Party as in 1937, or
at the latest in February 1938. But with the Baltimore
Documents to be explained, a new story was needed. At the
trial he testified to a date for the hréak late enough to
allow for the reception of the last of them; he fixed the
date of his hreak with the Party, and the end of" his partici-
pation in the espionage operation, as about April 15, 1938.
And particularly he fixed it with refelence to a transla-
tion joh for the Oxford University Ples.s which he said he
got only after he had broken with the Party.

On a new trial the defense would establish, if the court
would permit, that Chambers got his trans]atlon job long
hefore April 1, 1938, and that, likewise, he had left the
Party long bef01e that date. We woxfﬂd offer the testi-
mony of Paul Willert, the Oxford University Press official
who gave him the job, Dr. Martin Gumpert, the author of
the book translated, and Mrs. Rita Reil, the person first
engaged to translate the book. And we would supplement
their recollections hy correspondence in the files of the
Oxford University Press in New York,,;and in the files of
Dr. Gumpert’s literary agents in London. The testimony
and documents which we offer would expose Chambers’s

fraud by testimony out of his own mout;h.
{

E. Evidence on Edith Murray. i
|

Edith Murray, alone of human beings (other than Cham-
hers and his wife), testified that the Hisses had known and
visited the Chamberses socially in a manner which the
Chamberses had asserted and the Hisses had denied. The
manner of her “discovery” and production as a Govern-
ment witness provoked suspicion, if not'of her veracity, at
least of the accuracy of her recollection ; and cross-examina-
tion strengthened the suspicion.* But' the Government’s

— i
* See our brief on the original appeal, pp. 93-5.
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tactics, of concealing her identity and withh'olding her as a
witness until the last day of the second trial, effectively
prevented the administration of the coup de grace.

To have had the knowledge to which Edith Murray tes-
tified, she would have had to have worked, as she said she
did, as a maid in the Chambers-Cantwell menage at 1617
Eutaw Place in 1935-6. And the verisimilitudinous detail
with which she invested her story requires, if it is to be
accepted, that she should also have worked lfor the Cham-
berses at their previous residence, 903 St. Paul Street, in
1934-5. :

On this motion the defense has offered the testimony of
two witnesses, respectively familiar with ;903 St. Paul
Street and 1617 Eutaw Place at the times in' question, who
would, if the court would permit, testify that no such per-
son as Kdith Murray worked when and where she said she
did. From this testimony, if believed, it would have to
follow that her story of visits by the HissesI to the Cham-
berses was false. |

ARGUMENT b

The general rules applicable to the granting of new trials
in the federal courts on the ground of newly discovered
evidence need not be stated here, since they are quoted in
extenso in the opinion of the trial court (F. 903-6). We
contended helow, and contend here, that our proffered evi-
dence is such that “on a new trial [it] would probably pro-
duce an acquittal” (Johnson v. United States, 32 F. 2d
127 (C. A. Sth, 1929)), and also that it shows the use of
false testimony at the trial, “without [which] the jury
might have reached a different conclusion” (Larrison v.
United States, 24 F. 2d 82 (C. A. 7th, 1928)). The trial
court held (F. 907) “that under either rule hie [appellant]
is not entitled to a new trial.” !

We do not underestimate the hurden whi¢h lies on an
appellant seeking to show abuse of diseretion, in the denia)

t
I
|
1
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of a motion for a new trial on the grodnd of newly dis-
covered evidence. We are aware that in the interests of
orderly judicial administration it is “imp’ortant ® ** that
findings on conflicting evidence by trial courts on motions
for new trial * * * remain undisturbed except for most
extraordinary circumstances * * *.” Unaited States v. John-
som, 327 U. 8. 106, 111. |

But clearly these criteria do not preclude examination by
an appellate court of the grounds given for the ruling, to
the end of testing whether the trial court in fact fairly
weighed the evidence offered in support of the motion—in

the light of the opposing evidence, if any, submitted by N

the Government—and whether judicially it e\elcjsed its
discretion.

In such a case as this, and in such times as these, where
the mere imputation of Communist Party association serves
to raise blind and often unreasoning passions and preju-
dices against the object of the imputation, the courts, we
submit, carry an exceptionally heavy responsibility to
ensure that fair and full consideration sha]l be given to evi-
dence newly discovered and offered to disprove the charges
of the Government. And, without questioning the decision
of this Court on the earlier appeal, that the Government’s

“corroborating” evidence offered to substantiate Chambers’s
story at the trial under Count I was 811fﬁcient in spite of
its patent weaknesses to take the case to the jury, we urge
that those patent weaknesses * placed upon the trial court
the duty to he especially alert to grant a fair and full hear-
ing on this motion.

The ultimate question before the trial |court on such a
motion as this is to decide what effect the new evidence—
assuming its credibility and relevance—would have had,
or on a new trial would have, on the jury’s verdict. Con-

* See our brief on the original appeal, especialﬂy pp. 12-52, 66-81,
and our petition for rehearing, pp. 8-12. It is to be noted that the
evidence at the trial, dealt with on the original appeal fortifies the
new evidence now produced and is in turn fortlﬁed by that new
evidence. |
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cededly, discharge of this ultimate functi(ln calls for the
exercise of a peculiarly individualized quality of judgment.
The judge hearing this motion, as by general practice, was
the judge who presided at the trial, who was in a position
to observe the witnesses, to experience the cimulative effect

. of the prosecution’s case and the defense’s\answer, and to

assay the probable influence of the various elements of the
proof upon the jury. When a judge so situated hears prof-
fered new evidence, it is proper that he should be accorded
wide discretion to judge whether the presentation of that
new evidence before the jury “might” have or “probably”
would have changed the verdict. .

On this appeal we do not concern ourselves with the
scope of this Court’s power. to review a decfision by a trial
judge on that issue. For Judge Goddard did not reach that
issue; he did not purport to judge what would have been
the effect on the jury if we had been allowed to show them
that the typewriter in evidence in the case was a fake, that
the Baltimore Documents were forgeries, that Edith Mur-
ray was, at least, mistaken about seeing Alger Hiss in the
Chambers apartment, and that Chambers| lied when he
changed his story to put his break with the Communist
Party late enough to dovetail with the Baltimore Docu-
ments. '

Instead, Judge Goddard undertook to analyze our prof-.

fered evidence, and to decide that it does f'u')t prove what
we claim it does. In turn, we ask the Court on this appeal
to analyze Judge Goddard’s analysis of our evidence, and
we ask the Court to conclude, on the basis'of J udge God-
dard’s own opinion, that the motion was disposed of with-
out the fair hearing which even a wide diseretion requires,
if it is to be judicially exercised.

In support of our contention we can showi how the court
below simply ignored vital parts of our proof, and how it
resolved disputed issues of fact in favor of the Govern-
ment without even hearing the witnesses. But if the
validity of our contention is to become clear this Court

must, we respectfully request, consider carefully not only
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these more obvious defects in the opinio;n but also other
features which to a perceptive ear will equally show pre-
determination—such features as the language which the
court chose to select from the supporting affidavits for
quotation, as contrasted with the lan(rua"e it chose to omit,
the characterizing phrases which the coult chose to use in
introducing quotations or in discussing evidence, and the
court’s uneritical acceptance of unsupported, irrelevant, or
patently fallacious assertions made in the Government’s

answering affidavits. |
The opinion, we respectfully submit, beaIs all the ear-
marks of a document gotten together to justify a fixed
determination—i.e., that in no c1rcumstances must Alger
Hiss bhe allowed a ne\\ trial—rather than a reasoned state-
ment of the considerations leading to an lexercise of true

judicial diseretion hased on the evidence presented.

i
1 '

The Typewriter |

A. Tytell’s experimental machine. :

At the outset we undertook to show that, notwithstanding
general expert opinion to the contrary, it is possible, by
mechanical fabrication of a typewriter, to duplicate the
work of another machine so expertly that the forgery will
successfully pass the serutiny of an expert document ex-
aminer, at least if he has not been forewarned that two
separate machines have heen used. By demonstrating the
feasibility of such forgery, we proposed so to undermine
the testimony of the FBI expert Feehan as to destroy the
essential link of the Baltimore Documents to Alger Hiss.

The major element of this demonstr at10n'cons1sted in the
preparation and presentation to the court below of actual
sample documents typed on Woodstock | #230,099 (the
machine in evidence) together with docur‘nents typed on
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another machine, fabricated on behalf of: the defense for
the purpose of showing that Woodstock typing (in this in-
stance the typing of #230,099) could be |duplicated. We
invited the Government to have its experts tell the differ-
ence, if they could, for we thought that whatever might be
the weight accorded to abstract expert !opinions on the
possibility of forgery, an actual demonstration of success-
ful forgery by typewriter could not fail ito command re-
-spect. '

So far as the trial court was concerned, we were appar-
ently wrong. Throughout Judge Goddard’s opinion (as
throughout the Government’s counter-affidavits, memoran-
dum, and argument on the motion) therd is not a single
word to reveal that the proffered evidence included docu-
ments handed to the court to demonstrate successful forgery
by typewriter. |

Obviously, on the motion the Government faced a di-
lemma, caused by the inability of its experts to pass the
test we had posed. It could concede the success of our
experiment, and argue that nevertheless proof that forgery
by typewriter could be done would have no weight with
a jury on the issue whether forgery by typeéwriter had been
done. This, the straightforward way of handling the
situation, would still, however, have possibly entailed dam-
aging consequences, for it could have been interpreted,
publicly or otherwise, as an admission that there maght
be something wrong with the Government’s case against
Alger Hiss. |

So the Government chose the alternativé of shutting its
eyes to our demonstration, of pretending that it had never
been made, and of pressing upon the court dislocated pas-
sages from the affidavits to justify an assertion that even

the defense did not claim to have been siuécessful in its’

experiment. Lo
And the court helow followed the Government’s lead,
implicitly. '

Of course, it was not possible for the 'court helow to
neglect the experiment altogether. Thus, the opinion quotes
| .
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|
the affidavit of Martin Tytell, the typmeriter engineer, at
sufficient length to show what he was rétained to do, and
how it had taken him longer than he expected. But the
quotation omits the passage in which Tytell states that
having once learned the technique he could readily create
other duplicates, of even higher fidelity] in a fraction of
the time needed for the first. This, if a fact, would be in-
convenient to the Government’s argument, and to the
court’s conclusion, that the defense’s own papers showed
that construction would necessarily take a longer time than
would have been available to Chambers. !
The opinion refers to the defense’s letentlon of Evelyn
S. Ehrlich for consultation as to the progress of the ex-
periment. It refers to her invidiously a$ “an alleged doc-
ument expert”, and as one who “describes herself as a de-
tector of spurious prints”.* It quotes ﬁrom her first af-
fidavit those portions showing that when'asked to examine
and compare samples from #230,099 and from Tytell’s
machine she was able to separate the two |sets of samples—
and on this basis the court concludes that “they [presum-
ably Mrs. IBhrlich and Miss McCarthy] were still able to
distinguish between Tytell’s work and that of #230,099”
(F. 890; emphasis supplied). But Mrs. Ehrlich’s compari-
son of the two sets of samples was made at an intermediate
stage in the construction of the machine,'and for the pur-
pose of aiding in its perfection (F. 182); she did not pur-
port to render an opinion on the final success of the experi-
ment. And of the extent of the duplication even at the in-
termediate stage at which she considered}it, she stated “i
is my opinion that any document expert, acting with rea-
sonable care, who applied those same criteria [as reflected
in Feehan’s trial testimony] to the samples sent me by Mr.
Lane would reach the conclusion that a smg]e machine had
heen used to type all of them” (F. 189). ]?ut of these facts,

* Mrs. Ehrlich’s extensive experience in the! technical examina-
tion and conscrvation of prints, drawings, manuscrlpts and typog-
raphy, and in the use of photomicrography as a research tool in the
detection and illustration of deceptive imprints |and typography, iz
set out in her first afidavit (F. 178-80).

~
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and of the Photomicrographic demonstration which Mrs.
Ehrlich attached to her affidavit (F. 185-188) and which the
Government has never answered, the opinion says abso--
lately nothing. | ;

The opinion quotes from the first affidavit of Elizabeth-
MecCarthy, the examiner of questioned documents who,
apart from assisting during the course of the; experiment,
gave an opinion as to the success of its resulfs, 1t quotes
at length her concession that, having been intimately con-
cerned with the development of the experimental machine,

~~ She would still be able to identify its product.i But of the

1\) fact that she attached to her affidavit samples from the
two machines as a demonstration that other, experts not
so acquainted with the machines would be unable to differ-
entiate their products, there is not one word. Miss Me-
Carthy, an affirmative witness to the newly discovered
practicability of forgery by typewriter, is by, the opinion
of the court converted by elision into a withess against
the defense. .

The object of the experiment was, of course, to under-
mine Feehan’s testimony that the Baltimore' Documents
were typed on the then-owned Hiss machine, 'and thus to
discredit the most vital element of the Government’s case.
We dealt with Feehan’s testimony as it was given at the
second trial—testimony based upon similarity of ten sepa-
rate peculiar characteristies recurring in the Baltimore

{F Documents and the Hiss Standards. By silently reading.
out of the case our most effective proof, the court helow
goes far to make our task impossible. But the court is
not content. Tt characterizes our accurate ecitation of

Feehan’s own testimony in this respect as having “pro-

ceeded on an erroneous elementary assumptioln”, and re-

cites four grounds for the statement: (1) that Feehan in
fact examined more than ten characters; (2) that he was
only asked by the prosecutor for “some of” his evidence; -

(3) that he was not cross-examined on this issue; and (4)

that defense counsel at the trial conceded the correctness

of his opinion. ' :
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We accept at face value Feehan’s statement, in one of
his affidavits opposing the motion, that before testifying
at the second trial he had “examined each and every char-
acter of typewriting appearing on the questioned and
known documents” (F. 632). Had he éo testified at the
trial there might he merit in the judge’s reference to “an
crroneous elementary assumption” (Fl. 872). He did
not so testify,” and we submit that his testimony is not to
e moulded for the Government’s convenience by reference
to the form in which the prosecutor had put the question,
or to the failure of the defense to cross-examine. But
this is not the issue. Regardless of whether Feehan ex-
amined ten characters, or every single imprint on every
single document in the case, our point is that at the time
Feehan testified, at the time the defen:se permitted his
testimony to stand without cross-examination, all parties
were acting in the light of the current b:elief that a type-
writer forgery could not he effected so expertly as to defy
the ordinary techniques of document c;:xaminat.ion (see
McCarthy, F. 169-170). TIn mneither of his affidavits op-
posing this motion has Feehan denied that his examination
was conducted and his testimony given on that assumption.
We have offered on this motion proof of|the invalidity of
that assumption, and we submit that disposal of our proof
by smothering it is not a sound exercisé of judicial dis-
cretion. |

* His actual testimony covered ten characteristics, of which eight,
as Miss McCarthy has pointed out, “are of a kind which are most
likely to occur in old typewriters, particularly Woodstocks of this
vintage” (F. 447). Speaking of these ten, and these ten only, he
said ™ * * ¥ as a result of not using only one of these characteristics
hut by using all of these characteristics, I reached the conclusion”
that the Baltimore Documents and the Hiss Staridards were typed
on the same Woodstock machine (R. 1080-1).

IS SRR e
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B. The scientific evidence regarding Woodstock #230,099.

R

The defense sought to show that Woodstock #230,099,
the machine put in evidence by the defense;in the belief
that it was the original Fansler-Hiss machine, was not in-
tact that machine, but was instead a cleverly faked substi-
tute fabricated to resemble very closely the typing of the
original machine. One branch of the proof resulted from

. a physical examination of the machine by Dr. Daniel P.

Norman, of Boston, who offered affidavits ioutlining the
hasis for his findings and was prepared to jtestify in de-
tailed support of them. ! ;
As with the proof regarding Tytell’s machine, the choice
facing the court was between accepting the proof, at least
arguendo, and concluding that nevertheless a jury would
not have heen affected, or saying, simply: “There is no
proof.” The court chose the latter; it says: “The defendant
has submitted no proof which would support ;a finding by a
jury * * * that the typewriter was not the original Hiss
machine” (F. 907-8). : |
Again we encounter the process of “belittling”. For ex-
ample, the court points out (although apparéntly not rest-
ing its opinion on the point) that the machine ‘“was produced
upon the trial by the defense and definitely identified by
Hiss, Mrs. Hiss and several of the defendant’s witnesses

as the Hiss typewriter” (F. 874). Not a WO}'d of the facts.

that several Government witnesses similarly so identified
it, that the prosecutor told the jury—incoxre:ctly, as it hap-
pens—that the Government’s expert had testified that the
Baltimore Documents were typed on it, and that the judge
himself had charged the jury that its identification was part
of the Government’s case (see pp. 9-10, supra). No dis-
closure of the fact that all identifications on both sides were
superficial—to the effect that it “looked like’, the Hiss ma-
chine (e.z., R. 2638), as would any Woodstock which had
heen deliberately made to look like the Hiss machine.

And of Dr. Norman himself: he is characterized as one
“who describes himself as a consulting industrial chemist”

|
|
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(F. 874), and by inference is not much godd when it comes
to metallurgical analysis. No reflection 'of the extensive
experience of Dr. Norman and his organization “in the
husiness of testing and analysis, hoth ph)l’sical and chem-
ical, of metals, chemicals, paper, and other materials, for
the Dmted States Armed Selmces, ]“edelaﬂ State and Mu-
nicipal Depaltments, and major industrial’ ﬁlms” (F. 369),
or of Dr. Norman’s own particular e\pelfness in spectro-
scopic analysis. .

But these details, while atmospherlcally significant, are
not the major w Lal\ncss of the opinion on t]l]S point. That
weakness consists in the uncritical aceceptance of the Gov-
ernment’s affidavits as controlling on a vital issue of fact,
and the disposition of that issue without heanng the wit-
nesses.

Dr. Norman saw the machine. He had 1t in his posses-
sion. He examined its types and soldelsl analyzed them
spectroscopically, and compared them with those of other
machines of the same make and vintage. | He studied its
type faces with the aid of photomicrography. He concluded,
and is prepared to testify under oath, and| to den10nst1ate
to the court if allowed, that #230, 099 18 a|de11berately al-
tered machine, with many deliberately shaped replacements
of original types (F. 378). |

Against this the Government offers, and the court below
accepts, as controlling of the fact issue, three affidavits of
officials once or now connected with the manufacture of
Woodstocks. They are described in the oplmon as “Conrad
Youngherg, assistant superintendent of the Woodstock
plant for several years prior to 1930, thereafter superin-
tendent; Otto Hokanson, superintendent of; the plant until
Youngberg took over; and Joseph Schmitt, the factory
manager and employed by the plant from 1920 until date”

(. 877). '

Of these three men, Hokanson has hadl no connection
with Woodstocks (or apparently with typewriters at all)
sinee 1929 (F. 683), and Youngherg has had no such con-
nection since 1933 (F. 677), vet their recollections, afier

[
[
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twenty or so years, of exactly what 1929 Woodstock type,
typebars, and soldering looked like, are accepted as con-
trolling.

No one of the three has ever seen #230, 099 No one of
them even claims qualifications in the field'of metallurgi-
cal or spectroscopic analysis. They say, in substance, that
they have looked at the illustrative photographs attached to
Dr. Norman’s affidavit, and that they can see no evidence
of irregularity. And because they say so, the court below,
without hearing Dr. Norman or them, holds that there is
no evidence which could justify a jury in ancludlng that
#230,099 is a fake (F. 890, 908). .

Indeed, the court goes further, and draws, an insupport-
able inference from the Government’s affidavits. Dr. Nor-
man had found much greater nickel content (as well as
other marked differences in metallic constituents) in the
solder on keys of #230,099 which appeared 'for other rea-
sons to have been altered than he did in the solder on the
balance of the keys or on the keys of other |contemporary
Woodstocks (F. 388-9, 394). Youngherg and Hokanson,

in their answeling afﬁdavits, state: “From my ]\nowledve.

and experience in the repair of typewriters, it is not a nor-
mal practice to re-nickel a type bar and type after a type
has been resoldered to a type bar” (F. 685) * From this
the judge reasons that the Government’s aﬁidaVlts “indi-
cate that the presence of nickel arises from the plating
process and that if there were changes in type, there would
probably be less nickel present than on type which had not
heen altered” (I'. 878)—and therefore, presumably, Dr.
Norman must he wrong in reporting that the keys with
more nickel in their solder were “altered” keys.

Surely elementary principles of reasoning would show
that if, as Hokanson and Youngberg say, less rather than
more nickel would appear on keys after a normal repair
job, and if, as Dr. Norman says (and no one has questioned
his technical ahility to detect nickel if it isithere), more

|
* The quotation in the text is from Hokanson's affidavit. Young-
berg’s comparable statement is at F. 680.
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rather than less in fact appears on the keys which have
heen replaced here, the replacement cannot have been part
of a normal repair joh. ’

Dr. Norman’s evidence is supplemented and confirmed
by that of Mrs. Ehrlich. She has stated, in her second affi-
davit, after detailed ])hOtOlll]ClOf"lapth comparison be-
tween three of the Hiss Standards and typing from #230,-
099, that in her opinion #230,099 cannot be the same ma-
chine which typed those Standards (see pp 16-17, supra).

The court helow quotes Mrs. Ehrlich]s opinion—intro-
ducing it with the phrase “she says only that” (F. 868)

What more could she or anvone else say on the issue of
whether Woodstock #230,099 is the Hiss| ty pewriter?

|

|

|
The court below might, on a hearing, after examination
and cross-examination of Mrs. Ehrlich and Dr. Norman
and of the GGovernment’s witnesses, onclude that the evi-
dence of the former was not credible. But the court has
held no such hearing. It has not even sald it disagrees with
their evidence. Tt has, in effect, said ’rhat they have given

none. : . ,

“In the absence of any proof and in view of the
many improbabilities in the theory of the defense, a
jury could not reasonably find that Chambers con-
structed a duplicate typewriter or that #230,099 is
not the Hiss machine” (F. 890, emphasis in original).

“% % % The defendant has submitted no proof which
would support a finding hy a jury that the typewriter
received in evidence at t]xe trial was constlucted by or
for Chambers or that.the typewriter was not the orig-
inal Hiss machine” (F. 907-8).

We submit that this is not judicial consideration of our

proof.

N ———
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C. The history of the typewriters.

Our scientific proof shows that Woodstock #230,099 is
on its face a fake machine. The same corflclusion follows
from our historical proof that a Woodstock typewriter with
the serial number 230,099 cannot be the original Fansler-
Hiss machine. ;

We cannot take space here to restate thg nature of the

proof offered on this point (see pp. 13-15, supra). The

holding of the court below, that we have “submitted no
proof which would support a finding by a [jury * * * that
the typewriter was not the original Hiss machine” (F.
907-8), is presumably as much applicable to our tendered
historical proof as to our tendered scientific proof. And
the court’s treatment of our proffered evidence here is no
less 1evelatory of its failure to give our mation the consid-
eration which the fair exercise of ]udlmal discretion re-
quires.

For instance, we sought evidence as to tllle original date
of sale, from the man who had been the Woodstock dis-
tributor in 1929. The court 1ecogmzes this, and states:
“Kenneth Simon, a defense attorney, in hlS affidavit says
he interviewed O Carow, of Woodstock’s Phlladelphla of -
fice, to ascertain when Fansler’s machine was sold to him
but Carow could find no records on this matter” (F. 884-5).
Fair consideration would have surely noted also that the
reason Carow had no records was that the}FBI had taken
them and never returned them (F. 231-2, 236).*

Wé sought evidence from the \Voodstock' plant as to the
date on which a machine numbered 230, 099 would have
heen manufactured. The court recognizes that we secured
a written statement from Joseph Schmitt,'the Woodstock
factory manager, that the machine would have ’been “built

|

- l i . ., -
* Of less technical pertinence, but of considerable interstitial im-
portance, is the fact that the FBI were around at Carow’s during
the course of our investigation, trying to find out what we wanted

(F. 235.6).
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approximately in July or August 1929”, and that we se-
cured access to production records which|verified this fact
(F. 883-4). But the court comments that Schmitt “would
not sign such an affidavit,” and that another Woodstock of-
ficial, J. T. Carlson, had made an “affidavit for the de-
fense” to the effect that “serial No. 230,000 was built in
April or May 19297, which, the court says, “would indicate
that #230,099 was probably constructed shortly there-
after” (F. 883-4).* !

As to Carlson’s affidavit, it was submi]ltted to the court
as part of a fair presentation of the investigation, includ-
ing its difficulties. It was not presented as establishing,
and did not establish, the facts stated injit; Carlson later
explained that it had heen prepared for him by a clerk and
that he himself was not familiar with the facts (F. 82),

and he joined with Schmitt in producing for the defense.

records which showed that it was incorrect (IF. 82-3, 206-
13). The United -States Attorney’s owni affidavit charac-
terized its conclusions as having been “later identified as
merely the speculation of some unnamed clerk” (F. 569).

These facts the court’s opinion does not recite; instead,
it describes the affidavit as an “affidavit for the defense”,
and uses it to answer our proof (I 884.).! So indefensible
a treatment of the record is, we submit, a denial of fair
judicial consideration of our motion.

And as to Schmitt, fair judicial consideration would have
noted that while he declined to sign the affidavit prepared
on the hasis of the Woodstock records he|and Carlson had
produced, on the ground that he must consult counsel first,t
he' has been produced, by affidavit, as a Goyernment witness

|

* This dating would have made it physically p(:)ssible for #230,099
to have been the machine Fansler bought. | -

+ Counsel apparently never approved the dangerous precedent of

making facts available for the vindication of one charged with Com-

munist affiliation. i
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on another aspect of the motion,* but has said nothing to
question the accuracy of the unsigned affidavit prepared
from his records. |

Finally, the opinion undertakes to cite, against this aspect

of our motion, isolated language from a letter received.

from one Donald Doud of Milwaukee, who :had been re-
tained (see p. 14, supra) to compare the original Fansler
letters to Northwestern Mutual with the Baltimore Docu-
ments and the Hiss Standards. The court omits reference
to Mr. Doud’s stated opinion that the machine used for
the Fansler correspondence from July 8, 1929, on must
have been one made “in 1926, 1927, 1928 or possibly early
1929”4 from which it would follow that it could not have
been #230,099. But the court does quote .Doud to the
effect that he has “worked conscientiously and diligently
on this matter”, but does not believe that #230,099 can be
a fabricated machine, and “cannot subscribe to a statement
tending to imply” that that might be possible|(F. 886-7).

Surely fair reading of Doud’s letters would disclose that
Doud was consulted—at the insistence of Northwestern
Mutual (see p. 14, supra)—for the limited j(')b of helping
to determine the date when Fansler originally acquired the
machine which later hecame the Hiss family machine; that
he never saw #230,099; that he was not consulted with
regard to its authenticity; that he had nothing to do with
Tytell’s machine; that his findings on the limited issue on
which he worked tended to prove that #230,099 could not
he the genuine Fansler-Hiss machine; and that it was pre-
cisely hecause of a fear that his findings would establish
that fact—and thereby undermine the prest:ige of “docn-
S : l

* The physical analysis of #230,099. See pp. 32|—3, supra.

+ F. 266. Doud says that this fact “would show Mr. Schmitt to be
wrong” in placing the date of manufacture in July or August. But
Mr. Schmitt said nothing about when the Fansler machine was made.
His statement, and the records supporting it, referrc'-:d to #230,099,
and go to show, as does Doud’s own opinion on a fair reading, that
#230,099 cannot be the Fansler machine—which is our exact point,

|
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ment experts”—that he refused to authenticate them by
affidavit and wrote the letter he did. ~

In the light of all the foregoing we challenge wholly the
statement of the court below: |

“The defense reasoning that #230,099 was manufaec-
tured after the Hiss machine is not sustained by any
proof. Their theory is based wholly upon incomplete
records from which they have drawn speculations
from approximate dates of manufacture. Some of
their own witnesses eannot support!their theory” (F.
890). .

a
On what bhasis can the court properly say that mathe-
matically precise computations from given data are merely
“speculations”? On what basis ean the court properly say
that precise records of year end serial number and monthly
number of machines manufactured are in any relevant sense
“incomplete records” involving “appr(;)ximate dates of
manufactare”? On what basis can the court properly say
that “their own witnesses cannot support their theory”,
save by misuse of such docmments as ¢arlson’s affidavit
(see p. 36, supra), or by twisting the fact that some of
the people interrogated by the defense declined to verify
their own statements or produce their own records because
of the F'BI or for fear of personally adverse consequences
to themselves in being involved in this|case? The very
fact that there is enough color in the record to make it
possible for a court to utter the last quoted statement
should in itself he a challenge to a court to lend its aid
to securing justice through a full hearing at which the
defense might be enabled to procure the attendance of wit-
nesses and the production of documents by subpoena.
And we challenge also the court’s intimation that this
motion must fail, if for no other reason,|because we have
not offered to prove exactly when and how Chambers had
the fraudulent machine made, or that he personally had
the equipment to make it (F. 887-9). This last—“there is
|
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not a trace of any evidence that Chambers had the mechan-
ical skill, tools, equipment or material for such a difficult
task” (F. 888)—is surely a reductio ad absurdum. Would
the court imply that even though we have conclusive proof
that a faked machine had been injected intoithe case, we
could create no issue for a jury unless we could also prove
a personal manufacture job by Chambers himself? We do
not believe that the authorities, or common sense, put any
such burden on a defendant moving for a new trial on the
ground of newly discovered evidence. |

The passage of the opinon above referred to (I 887-9)
needs other comment. It is the judge’s inference, solely,
that it “has taken the defense’s several experts at least one
year to produce” a duplicate machine; the judge chooses,
to draw the inference from the lapse of timeibetween the
time Tytell was retained and the date of filing of the mo-
tion. The much shorter amount of time actually involved
in construction would be one of the things wef would show*
on a hearing. It is the judge who tried to confine the de-
fense to a particular theory as to when the r:nachine was
made—only to ridicule it.* It was the judge who converted
a defense suggestion that possible former underground con-
tacts of Chambers’s might have helped him, into the more
easily ridiculed suggestion that Chambers got the Com-
munist Party to help him in 1948 (F. 771-2, 888-9).

1

39

*See F. 767-8, 887-8. The defense memorandum, in support of
the motion had stated, as a possible theory only, that Chambers
might have had the job done between the hearings i:n August and
the production of the Baltimore Documents, as a defense against
a possible libel suit. Defense counsel tried to emphasize that this
was only one of a variety of possible explanations, but the judge
would not have it so. ;

O

O
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The Baltimore Documel!lts
t
|

A. The condition of the Documents,

Nothing in the opinion of the court be‘liow shows clearer
disregard of the evidence offered than the treatment ac-
corded to the showing that from intrinsic evidence in the
Baltimore Documents themselves Chambprs’s story of the
manner of their custody over ten years and their fortuitous
discovery by him in 1948 was false,

We have outlined in detail above Chambers’s story
(Pp. 19-20, supra). We have described ]{10\\’, at long last,
by direction of the ¢ourt on March 21, 1952, the Government
was required to give the defense for the first time oppor-
tunity to examine the documents carefully and to subject
them to physical tests (pp. 17-18, supra).! We have sum-
marized hriefly (Pp. 20-21, supra) the! conclusions set
forth at greater length in Dr. Norman’s' second affidavit
(Exhibits 25-II1, F. 484, et seq.)—his findings that from

.the condition of the documents it is physically impossible

that they should have been kept together for ten years
and, more particularly, Physically impossible that they
should have heen stored in the envelope, allegedly kept
over the dumbwaiter in Brooklyn. Dr. Norman has pre-
sented his findings by affidavit, and is prepared to develop,
explain, and demonstrate them at a hearing.

Dr. Norman’s evidence is danming to the Government’s
case. It is summarized in six lines of the opinion, tucked
away at the end of a paragraph dealing with other matters
(F. 876). In answer to it, the opinion quotes (F. 878-9) an
FBI man to the effect that to determine age of papers cer-
tain characteristics must be examined—a }generalization
which may he sound, hut scarcely controverts Dr. Norman’s
conclusion,® or even hears any relation to tlhat significant

|

*Dr. Norman's affidavit indicated that apart from finding the
documents all to be of the same general class of paper, he had

specifically tested them for abnormal chemical properties. F. 494,
1
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part of his evidence which would show from f.‘%lctors entirely
apart from the age of the paper that the Baltimore Docu-
ments could not have heen kept together in, the envelope.
And the opinion quotes another FBI man to the effect that
the envelope showed paint markings similar to the paint
on the dumbwaiter (I. 879-80)—which is totally irrelevant,
since the defense has made no contention whafitsoever as to
where the envelope was kept.* |

The insufficiency of these “answers” to our evidence
should be obvious—and it is uncertain how!far even the
court below relied on them. For the disposition—as op-
posed to the discussion—of this portion of lour evidence
is as follows: |

“This purported new evidence of the defense re-
garding the condition and storage of the documents
cannot be regarded as newly discovered evidence.
Moreover, the documents were submitted to the jury
which considered and passed upon this isslue” (F. 880).

Such a statement 1% absolutely incomprehiensible. The

Judge who wrote the opinion was himself the same judge.

who for the first time, on March 21, 1952,! directed the
Government to let the defense examine and test the docu-
ments. If evidence first discovered after, an!d as a result
of, that direction is not “newly discovered”, :surely words
have lost their meaning. And how, conceivably, can the

_Jjury be supposed to have “considered and faassed upon”
an issue created by evidence not known or available at the
time of the trial, or presented to the jury théreat?

B. The identity of the typist.

As a by-product of the physical examinrlltion of the
Baltimore Documents in the spring of 1952, the defense
has advanced expert testimony to the effect that not one

|

* Nathan Levine at the trial supported Cha.mbersl’s story as to
the storage of the envelope, but neither he nor anyone else was ever
produced to testify as to what was in it, and indeed Levine testified
that he never saw the contents (R. 728-9), ]
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but at least two typists typed the Baltil:nore Documents,
and that none of them was typed by -Priscilla Hiss.

To this the court below answers two things: (1) an FBI
counter-affidavit asserts that certain of the tests applied
by our experts “cannot be applied to an inexperienced
typist who is copying documents” (F. 881); and (2) “the
identification of Mrs. Hiss as the typist is'not an essential
element of the case against Hiss” (F. 882).

We reply: (1) a large number of the Baltimore Docu-
ments were not copies, but were full or partial paraphrases
and summaries, requiring careful thought: on the part of
the typist; and (2) Chambers made the 1dentification of
Mrs. Hiss as the typist a part of the Government’s case,
by testifying positively and consistently that she was the
typist (R. 290, 293). Moreover, the pro!secutor himself,
towards the close of his summation, made this a vital issue
by inviting the jury to compare the Baltin:mre Documents
with the Hiss Standards and conclude that Mrs. Hiss typed
them.” As to the identification of Mrs. Hiks as the typist
not bheing, in the court’s phrase, “an essential element”,
there was no testimony that Alger Hiss type%l them, or could
type at all; and we respectfully submit that if the jury
were shown that Chambers lied when he said Mrs, Hiss
typed them for him, it could not have retained any credence
whatsoever in Chambers’s story. |

On this, as on other hranches of the 1116t1'.0n, the court
below has not given the fair consideration to the evidence
submitted which the exercise of sound jud;icial discretion
requires. i
|

*R. 3258 see also our brief on the original appé:al_. pp. 108-9,

|
i
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Chambers’s Break with the Communist Party

Before the Baltimore Documents were produced Cham-
bers testified that he left the Party in 1937 ol very early
1938. In order to have gotten the Bal‘mmore Documents
from Alger Hiss when and as he said he d1d he would
have had to be still in the Party down to Aprll 4, 1938.
After he produced them he changed his storv and fixed
the date as April 15, 1938.*

Chambers himself fixed the date of the breal\ by refer-
ence to a translation which he said he got, following the
break, from Paul Willert, of the Oxford University Press
in New York. We have offered on this motion|the affidavit
of Mr. Willert that he gave the translation to Chambers well
before April 15, 1938; and we have suppmtled Willert’s
recollection heyond dlspute by the eontempmaly records
of the Oxford University Press.

In disposing of our evidence on this point, the court
below points out that “the defense has not shown that this
evidence could not have heen offered at the trial if it
thought it worthwhile and used due diligence” (F. 900).
Tt is, we believe, a harsh rule of diligence that would re-
quire the defense in such a case as this to canvass every
one of Chambers’s vast panorama of lies w1th1n the period
of even two trials—especially when the vital wev1dence lay
with a man who had heen out of the United States for

many years. There. are limits to the manpowe'r and money
available for the defense of even one who, as the court
below points out, “was ably represented by competent
counsel” (F. 900). But technically we must Iconcede that
on this branch of our motion—as distinet from all the
others—the evidence now produced was in e:xistence and
theoretically available at the time of the second trial.

- . . . I

* At the first trial Chambers explained when and how he came to
reahzc that the date he had given earlier was wrong. He said it
was “‘when I began to go over the whole story w1tl;1 the FBI and
in relation to the documents” (1st Trial Transcript, p. 575). His
going over the whole story with the FBI took from December, 1948,
to May, 1949 (id,, p. 576).
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Yet we cannot let the lower court’s disposition of this
issue rest on this concession alone. For here, as elsewhere,
the court in its discussion of the evidence dlscloses either
inaccurate reading of it or inadequate comprehension of it.

Our evidence that the translation came |to Chambers
weeks hefore April 15, 1938, is so compelling!that even the
Government concedes (F. 612) that “Chambers erred by
approximately one month”—a vital month if ever there was
one in history. And the court, accepting the concession,
mim’mues its significance by calling Chambells s assertion

“an approximation” and “a statement in 1e|ference to a
collateral incident” (TI'. 899). To Chambers it was not
collateral; it was part of the res gestae; his tesltmlony about
the close connection hetween the incidentswas cireum-
stantial and emphatic (R. 264-3). Tt is nnpo$51ble to read
his testimony fairly without seeing that secull'mg the orig-
inal translation was an essential incident in his break.

We thus question the lower court’s analysis of the tes-
timony. But far more significant is the faet that Paul
Willert has stated under oath in support of this motion
that when he gave Chambers the tr anslatlon—-a date which
the Government and the court helow now accept as being at
least as eallv as March 1§, 1938 (T 898)—Chambels was
already “in fear of his life as he was being hunted by the
G.P.U.7 (. 361). And the testimony of Dr. Martln Gwm-
pert, the author of the hook translated, is to the same effect
(F. 290-1). ,

’Phle proffered testimony the court totallv ignores.

‘ 1V .
Edith Murray .

The significance of the testimony of Edith- Murray is
set forth above, at pp. 10-11, 22-23. Two witnesses are now
offered by the defense to estabhsh that she cpd not work
for the Chamberses when and where she said she did, and
that therefore she cannot have seen Alger Hiss visit the
Chamberses when and where she said she did.

With William Reed Fowler, the witness with respect to
903 St. Paunl Street, we will not concern oullrselves here,
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for it was not at that address but at 1617 Eutaw Place that
Edith Murray claimed- to have seen Alger Hiss.

The witness regarding 1617 Eutaw Place is Louis J. Leis-
man, the janitor at the adjoining No. 1619. His knowledge
of Chambers, his opportunity for observation, and his rea-
sons for being certain that the Chamberses had no colored
maid at the time, are set forth clearly in his aifﬁdavit (F.
280-5). - ' ' :

The court below concludes (F. 895) that the o;;)portunities
of Leisman to observe Murray were “limited”, and that
“there appears to be no reason why * * * Leisman should
have noticed Murray particularly nor why [he] should,
sixteen years later, recall not seeing her.” :

So far as we can know with certainty, Leisman might be
wrong in his recollection. But against the speculation by
the court below that he might be, may be set the fact that
Leisman voluntarily telephoned defense counsel to con-
tradict Murray, promptly upon reading of her testimony
in the newspapers.* There is no conceivable reason why
he should have injected himself into the case unless he had
felt impelled to tell the truth. '

Doubtless the court below was influenced by, assertions
of the Giovernment “that Leisman has in the! past used
aliases, has been twice convicted, is a heavy drinker, and
in general is irresponsible” (F. 894). Perhap:s Leisman
was, but the Government has adduced no proof on that
-score, beyond the unsupported affidavit of the United States
Attorney that the Government has heen “informed” or

“advised” by unidentified persons to that effect (F. 598-

603).
Possibly, the assertions of the United State£ Attorney
are correct. Even if they are, they do not necessarily pre-
clude a genuine motive to help avert a miscarriage of
Justice; in fact, the willingness of a man with such a vul-
nerahle past to volunteer as a witness in such| a case as
this would in itself he some proof of the bona fides of his
* The circumstances of Leisman’s appearance in the case are set

forth in a memorandum which, though not printed in the Appendix,
will be found at pp. 303-4 of the record on this appeal., Prompt as

-was Leisman’s response, it was still too late to rebut a witness held

off by the Government till the last day of the trial.
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testimony. But be that as it may, we re§pe(£3tfully submit
that unsupported assertions and innuendoes have no place
in our courts as a substitute for submitting the witness and
his anonymous accusers to cross-examination.*

Finally, the court helow comments that \“there is mno
indication that the defendant or his lawvers made any ef-
fort to elicit this information and offer it at| the trial—no
request for an adjournment or continuance was requested
at the time—and the facts do not justify the inference that
this information was sought with due diligence” (F. 895).

So far as this statement seeks to imply that the defense
was derelict in not having prepared to impeach Edith
Murray on her produection, it is contradicted by the record.
Kdith Murray was deliberately held by thé Government
until the last day of the second trial, although she had
heen available in the court house at its beginning (I 113-4).
Until she was produced, the defense had no knowledge of
her existence, and it outrages reason to suggest that the
defense should have been prepared to dispr(:)ve her story
hefore heing informed that she was the person whose story
was going to bhe told. '

That “no request for an adjournment or continuance
was recquested at the time” (I7. 8935) is an accurate state-
ment. But surely the test of due dllmencc is not what
might technically have heen done, but what pl.actlcablv and
wisely could have been done. This Court is d"amxh‘u with
the atmosphere of the case from the record op the original
appeal. Having no knowledge of the existence of the wit-
ness till her production at the very end oft a long trial
which had already exhausted all concerned, coun sel could
have no assurance that a few days of .I]’lVGSt]gﬂth]l would
produce any information as to the whereabouts of a negro
maid in Baltimore fourteen vears earlier, and could hardly
dare risk the extreme damage to the defense| which would
have followed from its having requested an|adjournment
and then having had to come hack and 1epmﬁ that nothing
had been found. |

* Although we have not emphasized the evidence of William Reed
Fowler in this brief (see p. 44, supra) we should at a hearing
offer his testimony also.
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"The Government handled Edith Murray so és to make it
impossible for the defense effectively to discredit her at
the trial. To foreclose the defense now from! discrediting
her would be simply using “judicial diseretion” to guarantee
the Government the fruits of its sharp practice.

CONCLUSION !

~ We have undertaken to show in our Argument that the
court below has misconceived or misstated our evidence
in vital respects—to an extent indicating a failure to give
our motion that fair consideration which is requisite to a
sound exercise of judicial discretion. We beheve that our
showing calls for a mandate of this Court reversmg the
order below, and directing the granting of |a new trial.
We may, as the court below has pointed out ‘(see e.g., I\
887-9), have failed to prove—hecause we do not yet know—
all the minutiae of Chambers’s fraudulent scheme. Under*
the law as we understand it, no such complete showing is
needed to secure a new trial. We must show, if we are to
meet the standards of the Johmson case (supra, p. 4, n.),
that our evidence on a new trial “would probably produce
an acquittal”; but to meet this test we do not have to dia-
gram every detail of Chambers’s machinations nor demon-
strate the innocence of the defendant beyond ﬁeradventure
Under instructions which would be given by the court on a
new trial a jury would have to acquit if the évidence pre-
sented raised in their minds a reasonable dOIllbt as to the
defendant’s guilt (see Coates v. Umited States, 174 F. 2d
959, 960 (C. A. D. C,, 1949)). Respectfully dlsacrreemg with
the court below, we do not see how our evidence could do
less than raise such a reasonable doubt, and therefore pro-
duce an acquittal. |

It is true, as the court below points out, thaq' “this motion
has not answered the handwritten documents!produced by
Chambers which were admittedly in Hiss’ handwriting”
(F. 890). We have as yet no newly dlscovered evidence
on how Chambers got those notes, any more than we have on
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how he got the microfilins, or the documents reproduced on
them.

But we have produced evidence that Chambers’s story—
if not of how he got them originally, at least of how and
where he kept them and “re-found” them 1 in 1948—is false.
We have produced evidence that the type“!'l -itten Baltimore
Documents are forgeries. We have produced evidence that
the typewriter in the case—\Voodstock! #230,099—is a
faked machine, made to look like and type like the Hiss-
Fansler machine, but not in fact that macliine; and we have
produced evidence, if not of how it was 1!11ac1e, at least of
how it could have been made. No jury, presented with
proof that the typewriter was faked andl the typed docu-
ments were forgeries, could conceivably retain any belief
whatsoever in the rest of Chambers’s fandast.ic tale.

We are aware of the reluctance of the'appellate courts
to disturb findings of trial courts on inotions such as
this. We have demonstrated that the ﬁndnws of the court
below are so clearly hased upon misapprehension of the
nature of the evidence offered that in this case we hope
that proper reluctance may he overcome.; But on this, at
least, we are clear: proper practice on motions such as
this plainly calls for a hearing of the witnesses themselves
when they are reputable and competent, and by their affi-
davits tender relevant factual evidence [which is put in
issue by counter-affidavits from the Gov ernment.

In Hamilton v. United States, 140 . 9d 679, 681 (C. A.
D. C.,, 1944), in an opinion reversing a deénial of a motion
for a new trial on the ground of newly discovered evidence,

1t was said: [
. . . I. . .
“An affidavit of newly discovered evidence in a erim-

inal case should be construed fairly.to the accused. Am-"’

higuities should not he resolved in favor of the prose-
cution without i inquiry of the proposed witnesses.” *

*While it is true that United States v. Joluison, 149 F. 2d 31
(C. A. 7th, 1945), a decision citing the Hamilton 'case with approval,
was in turn reversed by the Suprcme Court in United States v.
Johnson, 327 U. S. 106, we do not suppose the (Supreme Courc -
tended to disapprove the principle stated in the text, nor to deny
the appellate courts the right and the duty tol supervise its con-

scientious application.
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|
As illustrations of the wide spread of t.heEpract.ice of
hearing the witnesses in such cases as this, we cite the
following: United States v. Hefler, 159 F. 2d 831 (C. A.
2d, 1947); Ewing v United States, 135 F. 2di 633 (C. A.
D. C, 1942) ; Unmated States v. Miller, 61 F. Supp. 919 (S. D.
N. Y., 1945) ; Coates v. United States, 174 F. 2d 959 (C. A.
D. C., 1949) ; cf. United States v. Krulewitch, 1;67 F. 2d 943
(C. A. 2d, 1948). }

For the foregoing reasons, the order below should
be reversed. |

Respectfully submitted,

Beer, Ricmarps, Laxe & Harieg,
Attorneys for Appelilant.

|
CaesteR T. LANE, I

|

Rosert M. BENgaMIN,
Herexy L. BUTTENWIESER,
of Counsel. |

November, 1952.
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