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27 THE DEPUTY CLERK: Criminal Casz Humber 07-55,

3 United Statas of Amezica versus Chigquita Brands

4 Tnteraationmel, Imc. Mr. ¥alis, Ms. Cheung, HWr. Ponticiello

5 for the govermnment. Mr. Holder, Mr. Garland, Mr. Rana, Ms.

§ Mosier, Mr. Thompson for the deafense. Ms. Panzer fox the

"9 " brobakion-Office. -- - - oo e e

8 uE COURT: Good merning, ladies and gsntlemsn. I

2 rake that there is no dispute over the prasentence TEOOTTY

i0 and we'Te ready Lo go forward To sentsncing; is that

11 correct.

12 MR. mfs: That's corract, Your Honoz.

13 SR —ROLDERT—Ehat-s—corract, Your Hionor .,

14 THE COURT: Okay. 1 raised one praliminary matter
135 with counsel on Friday afternoon and discussed it with them

16 this moraing. &s a rasult of my having raised the matter,

27 counsel for some of ths individuals have informed the Court

18 th:c;ugb various means that they may wish to be heard on the |
is question, but, firse, let me just have a discussion of the

20 marter with counsel.

21 The question I raised was whethszr, before the

22 Court gives £inal spproval and goes forward with sentancing,
23 the mames of the individuals should be made a matter of

24 pubiic. racord. The govermment had a footnote in their

25 sentencing memorandum in which they indicared their ppsi:icn
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T 5 o weke that-pubkis—eising-2a U Sorormey-—manusl
2 provision, and I wanted to give the government an
3 opportunicy to discuss that, and then I wanted to discuss it
£ 2 little further as well.
s Mr. Malis.
8 MR. MaLIS: Thank you, Your HOnor.
{-3 - —===-------. The govermment's position is ther _the U.S. ~
8 Abfornev's manual prohibits the goverament, a2bsent
9 axceptional circumstances not present herg, Sronipitsthe

United States from Gisclosing the identities of uncharged

Ix
=]

individuals. That mapual provision is grounded in cases law,

-
[

32 principally out of the Fifth Circuit, and the purpose for it

17 TE TO Drovect tre—repuh eignal and privagy interssts of
14 individuals who the government nas decided not to chazge.
13 Ig's relying on that provision and the underlying authority.

18 The government's position in this matter is that the

117 individuals who are identified by letter in the c;iminal
18 tnfcrmation, as well 2s in the factual proffer, should nst
19 be -~ their true identities should not be made public as

20 part of this proceeding.

21 THE COURT: One reasom the Court raised the

22 guestion was that I was aware that in a procesding with

23 another component of rhe Department of Justice, butb allagely
24 rhe same Department of Sustice, a few weeks agoe before Judge

Bates, the government insisted on naming the names of the ~-

&N
wn

tharesams@erols.com Theresa M. Sorensen, CVR-CM
202-273-0745 Official Court Reporier

CHIQUITA NSD




Tnited-Sintes-0i-AMErCE CR §7-55

Saptamber 17, 2007

Chiguita Brands Jntcreational, oe:

Page -5

as -
oo Qi reCTteTEs =

)

TguEss tiey were GvEeien—aad sl Sk

a

o

2 British 2irways and Xorsan hirways, and the individuals

3 actually appeared beiore Judge Bates to ti¥y Lo persuade him
o not zllow the govermment Lo n'ame the names, and they sven
El brought a separate civil action with 3 TEmDOXary restraining
order which ha denied. The Court of appeals then staved it

%- - for -a-couple-of-days,-but ul cimately the names wera

3 revealed. But it looked ro me somewhat inconsistent with

9 what the govermment was doing here.
io T understand the manual has thiz thing about
11 exceptional circumstances. 1 honestly don't know what

12 exceptional circumstances wers there that the govermment

13 FETied om—but—I—take—it after T've raiced the guestion

14 you've reconferred and the govearnment

15 position, that che names would not be

16 MR. MaLIS: That's corresct,
17 THE COURT: 2nd I will say,

18 comfort to thosz individuals, I doa‘'t

13 raquire'disclosure in order for me TO

21 public imteresc. Tr's not a judicial

20 agreement hers. IT SeSmS to me the plea agresment ig in che

22 beyond approving a plea agreement that's in the public

23 jnterest, and 50 I'm preparad to go forward, and everybody
24 alsa can relax that's hers LO try ©0o intervens this morning
25 or take apy other action about individual namae.

n

wants to adhers to it
disclosed?

Your Honor.

then, to give some
£ind it necessary LO

zpprove the plea

function Lo try to go
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1 Did the company Went Lo sey ey £ A-TRER

2 quastion?

3 MR. HOLDER: I could only mess it up, Your Henor,

¢4 so T won't say anything.

3 THE COURT: Okay. I'11l hear the zllocution, them,

5 from cthe govermment first.

gl T TIT T Cgp TMALIGes  Thank-vou ¥our-HOnoL .- - oo oeo- D

B On March 19th of this year, ths parties tendered

9 to the Court \;‘he plea agresment that was reack ed Detween ths
18 Uoired States of America and Chiguita Brands International,

11 Tne., in the context of a lengthy criminal invastigacion

12 into payments that defendant Chicuita mads to &

13 federally-designated ;:E:ID.‘:‘.".SL orgenrrrats Yenown—as the

is aucC. -

15 surspant o that agreement, defendant Chiguita

18 agreed L0 p;lead guilty to a one-count criminal information

17 that charged the Company with the felomy of engaging im

i3 cransactions with a specially-designed global terrorist. As
15 a Pbasis for its guilty plea, defendant Chiquita agreed to

20 admit as true the facts set forth in the factuel proffer

21 subitted in support of ths guilty plea. Defendant chiguita

22 also agre=d to cooperats in the on-going investigacion.

23 Pursuant Eo Federal Rule of Criminal Procedurs 1l{c){L){C),

24  the United States aad defeadsnt Chiguita agreed that, with

23 the Court's approval, the company should be sentsnced to 2
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+ L criminal fing OF 325 I TioT and corDorate DIOLETIoN UL Tive
2 y2ars.
3 At the plsa heariag held on chat day. defendant
4 Chiquitz admicted ics guilt .end pled guilcy. The Court
5 provisionally acceptad the plea agresment &t that time. The
13 Ccourt deferred final acceptance of the plea agreemsat uncil
— 4 e date—gi ths entencing hearing..- - ..o .. . B
8 Sursuant Lo paragraph 8 of the plea agreement, the -
9 United States reserved its full right to =llocute &t
10 sentzncing. The United States wishes to allocute at this
i1 rime about the coaduct that dafspdant Chiguita has
12 comrittad. The United States 2lsoc wishes to address why the
13 Court should &ccept CiE partiesi—plea—agresment
4 Turning first to the offense conduct., We ara hers
15 roday because defendant Chiguita, a major Amarican
1§ - multi-naciomel corporation, has admitted to funding
17 rerrorists. This is not e corporate securities case or a
18 corporate fraud case. whis is a terrorist financing case.
19 For over six years, f£rom sometime in 1997 cthrough
20 February 4, 2004, defendant Chiguita, through its
21 wholly-owned Colombian subsidiary, paid money to & viclant,
22 right-wing terzorist organization in the Republic of
23 Colombia, known as tha "Autodefsnsas Unidas de Colombia® or
24 sAUC." The AUC was formed around April 1997 to organize
25 1oosely-affiliaced illegal paramilitary groups that had
theresams@erols.com Theresz M. Sorensen, CVR-CM
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Zmezged in Corombia toFet TIate acEiner Tertewing—guers

2 fighting the Colombia government. Defendant Chiguita paid

3 the AUC, diractly or indiractly, nearly every momth. From

S

1597 thrpugh Fabruary 4, 2004, gefapndant Chiguira made over

100 payments to the AUC, rotaling over $1.7 million.

('3

From around 1989 through 1397, defzndant Chiguita

o

77 paid mopay tO twD violent, lait-wing tarrqrist,,orga,nizagions

8 in Colombia, namely, the FARC and the ELN. The FARC and the

2 ZLN were federally~designated as foreign LELLOLiSG
19 organizaticns in Dctober 1097. There is no evidence that
11 defendant Chiguita made any payments Lo the FARC or the ELN

12 after those terrorist groups were designated as foreign

13 ESrTorisT orgaliTations—Heverthelsess ras FARC and the EZLN

14 were no less violent prior to their respectivea designations

15 2s Foreign terrorist organizations. Indeed,A it was their

15 violent ¢conduct that led to those designations. . .
i B In toral, defendant -~

18 FHE COURT: But at the tims of those payments, it

ig would not have been illegal to make thossz payments to FARC
20 or ELN?

21 MR. MRLTS: It would not have been illegal undex
22 the material sSupport statute or the Internatiofnal Emergancy

23 Economic Fowers Act and the underlying regulations, that is

24 correct, Your Honor.

25 tn totazl, defandant Chiquita paid momey to
theresams(@zrols.com Theresa M. Sorensen, CVR-CM
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2 aporoximately fifcesn years. Thess terrcrist groups 2re

n Colombia.

[

3 rasponsible for an astonishing loss of 1

4 while their victims have primarily been Colombiszng, they

nava also included Americans.

u

pefendant Chiquita began paving the AUC somstime

a

g = 3o 1097 Thers were numercus-points in time when the

3 company made ths decision to continue to pay the AUC, Ve

2 highlight heze soma of the significant ones.

10 Defeondant Chiquita admitted to paying -~ sxcuse me
11 -- continued to pay the AUC even aftar the pavments ware

12 provght dirsctly to- the attention of its ssniox executives

A=) 2000 Defsndant

13 during a poard mesTimy e tnr—Sepe
14 Chiguita continued LO pay rhe BUC after the United States

13 designated the AUC as & foraign terrorist organization on
s September 10, 2001, and as a specially—designated global

17 terrorist on Octobsr 30, 2001. The company, &S5 & corporate
18 . entity, as distinct from &ny particniar individual, had

13 information about thassa federal designations in spades

20 through the wide-spr=ad reporting on it in the public media,
21 both in the United Statess as well as in Colombia, which

22 Chiguita had iis substantial banana-producing operations.

23 Defendant
24 afver an individwal

25 direct knowledge of

Chiquica

continued to pay the AUC even

in its Cincinnati headquarters gained

the AUC's designation as a forsign
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3 farr-orist Grganization im Szpoenber 2802 —thrsuch—an
2 tsternst-based security information service. The company
3 had subscribad to this sexvice in oxdexr to receive just this
4 sort of informztion sbout important developments in
5 Colombia. .
8 Defendant Chicmita comtinued to pya the AUC sven
7 dfter it& outside ‘counsel told the company plainly and .. .. ..
8 directly, begimming im late February 2003, to stop the
9 pavments. Defendant Chiguita contimued to pay the AUC atter
10 Department of Justice officials admonished the company on
11 april 24, 2003 chat the payments were illegal and could not
iz continue. Defendant Chigquita continued to pay the aUC afver
13 The Same OULSide Ccounsel auvised the compeny o Saptenbsr B
14 2003, that the Department of Justice had given no assurances
.1.5 that the company would avoid criminal charges for making the
18 payments. Defendant Chiguita comntinued to pay the aUC aven
17 after one of its directors acknowledged in am intermal
ig email, on. December 22, 2003, that, gucte, “we appear to be
138 committing a felomy,” closz quots.
20 Bx} admitting to the facts im the factual pro fer
21 and pleading guilty to the crime charged in ﬁha criminal
22 Information, Defendant Chiquita admits it committed a crime
23 by continuing to pay the AUC after the AUC was federally
24 designared as a terrorist organization in the fall of 2001.
25 pefendant Chiguita has accepted criminal responsibility £or
theresams(@erols.com : Theresa M, Sorensen, CVR-CM
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i The Gecisicns &g ICCLOnS S CcomPARY I ficers, ILIrectorsy

2 and employaas_that<led to these criminzl paymeants. The

3 conduct of these COrporate &CLO¥S is, of course, imputed TO

4 the company under the law.

5 It is important to note, however, that not all of

§ Defendant Chiguita's axecutives agrsed with the company's

- - ourse_6f_accion. There was dissent at the highest levels

8 of the company about the decision to continue to pay &

9 federally-designated foreign terrorist organization, and L
10 decision to risk the coming of this day, Chiguita's felbﬁy

11 conviction for funding terrorism.

2 To bagin with, on MWaxch 10, 2003, Chiguita's

13 ouLside counsel atvised—the ceimpany—through ona of its

14 senior officers, rhat Defenrdant Chiguita, guote, "should

15 jeave Colombia, " close quote. Upbn first learning of the

16 payments at a poard mesting on April 3, 2053, onerdirector

17 echoed outsides couﬁsal's advice. That director objected to
is8 the payments and recommended that Dafendant Chiguita
13 consider taking immediate corrective action, to include

20 withdrawing from Colombia. That same dirsctor latar lodged
21 an even stronger objection To the full board, saying, guote,
22. I raiterate my strong opinion - stronger pow - to seil our
23 operations in Colombia, " close gquote. ’
24. Morsover, within one month of his arrival as

25 Defendant Chiguita's new chief executive officer, in January

theresams@erols.com Theresa M. Sorensen, CVR-CM
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R i e, Sage ‘:2'~
1 2004,;Ee:n§r§o fglxgxi';..v'.*!,’dhx_i;,d ThEt Ene paVREOLE (Ea o
| SRS B oo oo
2 stop. 2ccording to an internal s-mail, fMI Aguirr%éstated,
3 quots, "AL ths end of the day, if ex:o:t*i;:;.;ygze modus
4 operandi in Colombia or any orher country, w2 will withdraw’
5 from éoing business in such & country,” clcsa gquoie.
6 THE COURT: So that's the current managemsni
— o T gestufe; consistent since.2004, it stopped, and nothing nas
a happened since then?
8 M2. MALIS: That's the currant chief exeCulive
10 officer, Your Honor.
11 THE COURT: That gives the Court some hope.
12 MR. MALIS: The United States filed a sentencing
13 Tmemorandun Last week sotting—forth in greater detail the
14 facts of this case. Defendant Chiguita filed a ‘terse
) 15 response Lo the government's sentencing memorandum. In it,
18 pefendant Chiguita renewed its oft-repeated claim that the
17 company was & victim here, a victim of axtortion, and that
18 the company only made these payments to protect its
1s employees.
20 Defendant Chiguita £zils’ to squara its claimed
21 vic.r_:i.ﬂ\hood with the facts. AsS 2 multi-national corporation,
22 " Defendant Chiguira was not forced to remein in Colombia for
23 - 15 years, all the while paying the three leading terrorist
24 groups that ware terrorizing the Colombia-n people. To guote
25 the company's own outside counsel, and I quote, "You
theresams@erols.com Theresa M. Sorensen, CVR-CM
2022730743 Dificial Court Reporter
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: 1 woluntarily put yourse this position. The QUIsss
2 defensa can wWear out through rspetitio'n. fr's a business
3 decision to stay in harm's way. Chiquita should leave
4 colembia, " close quotie.
5 and it was good business for the company.
. o & pefendant Chiguita turned 2 549.4 million profit from its
NH7. I ;Cioi(;ml—:uvla”;pe(faufons;;.‘1:_'.;..45“:': “seriod-while iy was -making - - .
8 the illegal pzayments To the AUC. To bz clear, the Time
3 period I'm refarring ro is from the designation in September
10 of ZODi, through the end of January 2004. Defendant
1 Chiguita's payments may have protected its workers while
12 they were working on the company's profitable farms. but
13 Defendant Chiquita's payments Tuslad EHE AUC 5 Terrorist
14 viplence everywhere else.
13 We do not dispute that the company had no
= 16 jdeological afiimity with thess terrorists. Indeed, the
17 fact that the cor;\pany paid ths left-wing groups, the FaRC
18 and the ELN first, a2nd then jater the right-wing group. ctha
19 AUC, makes plain chat this was not ideologirally-driven
20 support. But the law does not distinguish between
21 malevolent donors and so-called benevolent dohors, and ot
22 that’'s bscauss money is fungible.
23 Whatever Defendant Chiquita’s claimed motivations,
24 the company's money paid for ths weapons and ammunition that
25 the AUC used £o kill innocent civilians, or it frzed up
theresams{@erols.com Theresa M. Sorensen, CVR-CM
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1 other AUC monsy to do the very same cthing. IL JusSt Qoessi ©
2 patter. Terrorism depends oa & funding straam. Defendant
3 Chiguica was a substanrial funding strsam for the AUC. The
4 AUC was able to purchase a lot of weapons and empunition
5 with the $1.7 millicon that the company paid it ovar the
3 years.
7 — “beia&&‘ant:éﬁé&ir&é;éé'ggéf;as_in_ics_pleading that
8 itg conduct should only bs examined from the moment in late
g Fabruary 2003 when certain of its senior axecurivas ‘learned
10 that the AUC was & faderally-designated forsign terrorist
11 crganization. That ignores ths company's admission that it
12 obtained information about the AUC'S designation directly in
13 September 2002 from the security. InTOrmMaLion SEIViteE:
14 . Mpreover, by late Februazy 2003, when Defendant Chiquita's
15 outside counssl advised Tths combany To stop the payments
15 immediately ia light of the AUC's designation as a foreign
17 tzrrorist organizationm, the payments had already beesn
i3 reviewed and approved at the highest levels of the company
i3 for vears. The fact of the initizl AUC demand in 13857 and
20 any perceived risk to the company's =mploy=2es from doing
21 pusiness in Colombia were not naw copics to Chiquiéa. The
22 payments had been discussed repeatadly in Defendant
23 Chigquita's Cineinpnati head@uarters, including among ths new
24 management and the new poard that took over the company
25 aftar it emerged from bankruptcy in early 2002. The company
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1 had long since made the business judgment fo remain In

2 Colombia, ro keep pay the AUC, o record rhe payments in the

3 company's books zand records without sver identifying that

4 these wers payments o the alC, and not to report the

3 pavments to the pertineat -United States aurthorities. In

3 short, the only new information that certain executives

7 "ol;tai}uraa in Tete Tabruary 2003 —was—thefacc - thar Rafendant - - -

8, Chiquita's well-established relationship with the AUC

9 threatened the company with 2 possible U.S. prosscution.

10 Dafendant Chiguita also claims in its pleading

11 that it sought guidance from the Department of Justice thet

i2 it never rzceived. BHers also, Defendant Chiguita's pleading
13 ignores the admitted facts. The Department OF JUsSLLCE toUid

14 the Compeny's representatives on april 24, 2003 -- and hersz

15 I'm quoting from the factual profier signed by Mr. Holder

16 snd by Mr. Aguirre -- that the payments were, quote "illegal
17 and could not continﬁe, * close guote. Wnether Deiendant

18 Chiguita could confozm jts cenduct with the law and continuz
18 to do business ia Colompia, or whether Defendant Chiguitsa

20 had to withdraw from rolombia was a decision for the company
z3 to make, not a decision for the Department of Justics.

22 pefendant Chiguita received guidance from the Department oi

23 Justice. The guidance was that the company was breaking the
24 law. 1t chose to ignors that guidance and continue to brsak
25 the law. That's one of the reasons we arg hers today.
theresams{@erols.com Theresa M. Sorensen, CYR-CM
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1 paiendant Chiguita sericusly misjudged what py=
2 means to self discloss criminal conduct. Seli-disclosure
3 does not, ia and of its2lf, shiegld a company Erom
4 prosacution. The appropriate resolution of a
3 self-disclosure case will depend on many facters. including
§ the neturs and circumstancses of the reported a_cr.ivity and
7 thé Ct;mpa;‘.y's STrorrs tovorrect it~ But-theTs should ‘be no
8 —ierake abour it ~ salf-disclosure does not give the
2 disclesing party licenss to continue to commit Cthe crime, i
10 and that's what happened here.
11 Defendant Chiguita well understood that. The
i2 company's outside counsel made sure of it. On September 3,
13 2003, outside counsel advised the company in WXiTlOg tiEc it
14 was acting at its peril and riskad criminal prosecution for
is the continued payments. In 2 memorandum sent to the
15 company, outside counsel wrote thar Department of Justice
17 offigials, guote, “have unwilling to give assurances oI
18 guarancees of non-prosecution."' close quote. '
i9 One final point here about the offense conduct.
20 The terrorism statutes do not distinguish among listed
21 foreign terrozist organizations or specially-designated
22 global rerrorists as to their relative criminality or their
21; relative threat to the pacional security interests of the
24 United States. Our law criminalize payments LO the ACU,
25 just as thay do payments to Hamas. Hizballah, and al-Qaesda. :
th ms(@erols.com ) Theresa M. Sorensen, CVR-CM
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1 and, of course, it is no comiort to the victims of tha AUC’'s
2 viclence that Defendant Chiquita paid a terrorist
3 organization that oy he less well Xnown that the others
4 - I've just namad.
H Turning to the plea agresement, Your Honor. Under
5  the plea agreement, Dsfsndant Chiguita is weguired to pay 2
7 $25 million riminal Fims to ©the Court. The—fine—is—te—be—
B peid—in-annual installments of §5 million plus post-judgment
2 incerast. It's our understanding that the company paid the
10 first installmen: this morning.
11 The plsz agreement also requires Defendant
12 Chiguita to be placed on five yesars' probation. One of the
i3 required terms of probation is for the company to implement
14 znd maintain an affective compliance and ethics program to
15 ensure that this criminal conduct never OCCULS again.
18 Defendant Chiguita was also reguired to provide
17 cooperation to the Unitad states in the on~going
18 investigation into the criminal payments. The United States
13 gave seriocus consideration to bringing additional charges in
20 this cass, Deifsndant Chiquita provided substantial
21 cooperation post-plea in that regard. Indesd. the United
22 scates consider critical evidence and information that the
23 company provided post-plea in making its determination not
24 to bring additional charges in this matter. This
23 substantial post-plea cooperation came on toR of the
. @erols.com : Theresa b, Sorensen, CVR-CM
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b3 product protaction through the period ¥arch 2004, that is.

rage 1-8.
i company's significant pre-plsa eiforts to assist this
z investigation.
3 THE COURT: &and I take it the company waivsd
4 aptorney/client privilege and did other chings that were
5 helpful ©o the investigation of the individuals?
E‘ o MR. MALIS: =t me answer the Court's guestion in
7 this way, _i I’ ;xa-y. — — - -
& PHE_CQURT: Okay.
9 ¥R. MALIS: The plea agreement makes plain that
10 the company waived attorney/client privilege and work

20 MR. MALIS: Indeed, they do, and that's why we

23 deal with the campasny.

12 covering the pariod while the company was making the

13 payments.

14 °  THE COURT: Right.

i5 ’ MR. MALIS: I can address rhe Court and say that
1§  the company provided significant cooperation post-plvea.

7 pursuant to That precise provision in the cooperation

18 agreement. '

18 THE COURT: Aand they get some credic for that.

2t acknowledge that nere today, and that's one of the factors

22 that the govezment considered when ulrimacely striking this

24 vour Honor, the United States recommends that the
25 Court accept the parties’ plea agreement. Although
ms{@erols.com Theresa M. Sarensen, CVR-CM
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-1 important differsnces obviously remain bstween the vnited

2 grates and Defepdant Chiguiva zbout how o view certain

3 admitted facts, these gifferences should aot deter the Court

4 from zpproving the plea agresment. The company has admittad

5 the facts in the facrtual proifer, and it has acknowledged

6. . Atha;:undgar those »facts it nas committad a very serious

7 crime. We have 2 najor dmerican ACOEI;OI;E‘.clﬁo‘n' ;c:mlécliié —

8 TUnging CTSrrorism

g Iitp is ‘also important te note that many corporate
10 cases end with 2 financial penallty. but without 2 criminal
11 conviction. HMany corporate cases are resolved wich deferred
¥ progecution agresments. The Court is not being asked to

13 _approve 2 deferred prosecution agrzement. This agrasment

14 leaves the company with 2 criminal conviction, & VaIy

15 serious one, and with whatever colla:ar_al consequences that
18 may C&ase.

17 The $25 million criminal fine reprssents a

13 substancial penalty hers. 1% accepced, J:.t would be the

i3 largest financial penalty ever imposed under the Global

20 terrorism sanctions regulacions, the regulatioms 2t issue

21 hers. >
22 finally, Your Honor. this plez agrsement brings te
23 a close a lengthy eriminal investigation thac has lastad

24 several years, and thoroughly probed conduct here and in

25 Colombia. Fox a1l these reasons, Tae United States
treresmrs@erelscam Theresa M. Sorensen, CVR-CM
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2age 20

13 respect fully recommends that the Coust approve the plea

2 agreement and sentence pefaendant Chiquita accordingly.

3 HE COURT: Thank you, Hr. Malis.

2 MR. MALIS: Thank you, Your Honor .

5 THE COURT: Mr. Holder.

- L MR ‘iOLu"R. May it please the Court.

7 Let me just say t'_hat e comoﬂ;); does—aoi—through

8 che—remarks-Itm-abovt £O meke, try to minimize its role ia

9 the matter that brought us Aheré todzy, or ia any way give an
10 indication to the Court rhat does anything other than accept
il responsibility for its actions.

12 1 think, as the Court asked, and I think the

13 Tesponse was not rezlly an adequate one the company has

14 cooperated, I think, in an extraordinary way - wa;v-ng the

15 attorney/cliant pr vilege, making its lawyers available. I

16 sat through ssven four~-hour sassions with the lead lawyer

17 for the company., at which time he was asked a variety of

18 guestions, every one of which T think he answerad, except

12 those that went beyond rhe privilsgs waiver cime. .
20 think about that, 28 bours - 28 hours of our chiei lawyerl

21 peing guestioned and answering thosa guestions.

22 However, 1 think that certain things said py Mr.

23 Malis are either unfair, incorrect, or draw inappropriate

24 inferences. Frankly, I don't think-they are worthy of the

25 office that he rapressnts.

@erols.com Theresa M. Sorensen, CVR-CM

202-273-0745 Qificial Conn Reporter

CHIQUITA

NSD

97




Usited-States.of Americe ¥, - CTRUT-55 n = e 12007
Chiquita Brands interpadonal, nc. - j
rage 21
1 The plea and the factual proffer were carafully

2 wozrked out. The governmeilt's sentencing memorandum and ¥x.

3 .Malis' comments this morning, 1 belisve, are mot in the
4 spirit that 1ed to that plea agrsement, and as a result I
5 pelieve we have to respond, not o everyihing with which we

& disagree, but just

ro thoss things that I think are most

7 worthy of comrent.

g sirst and foremost, and I think this has to be

9 made clear, Chiguita was extorted. That is why the payments
10 began, that is why the payments continued. This was not 2
11 business decision. MNo one at Chiguita decided: "Do you

12 know what, let's just try to come up with a2 way in wnich we

13 ’ can stav in this country, ma_ke these paymemts. This is @
14 profitable ceater for us.” ’

15 The payments were made because the company was
16 axtorted. Tha company faced zeal thresats. These threats

17 wsre expressed by the leader of the aUC, znd they were

a8 consistent with the actions that lead to the deaths of two

19 company employses Ol two separatz occasions befors the AUC
20 took over. The goverament, as you 1ook through its

21 sentencing memozrandum, and sven in the comm&nts that Mr.

22 Malis made today., I think almost concedes rhat in some way.

23 rhat the company wWas a victim of extortiom, but cannot bring
24"  itself to utter the “e" word, put extorticn is really what

25 this was all aboukb.

3 (@emls.com “Theresa M. Soreuseq, CVR-CM

202-273-0745 B Qficial Conrt Reporter

CHIQUITA NSD




UsitEd-States-of A CR U155 = 72007,
Chiguitz Braads t=mmational, Inc.
Dage 22.

1 The company had to pay, as Mr. Malis savs, OVer 3

2 yeaxs a variety of tarrorist groups because those were the

3 groups that concrollsd the areas in which the compaly

4 operzted. The govermment of Colcmbia'did not comtrol those

5 areas. The company had no choice. The notion That the

& _company }15@, aﬁsﬁMz. Malis indicatad, a well esﬁ.ablished

7 relationship with th2 AUC,V ws;ll -:_ha;: - Tike—saying Ehat

S SeopTE HrHorshJdersey had a2 well esteblished relationship

3 with Tony Soprano. IU's 21l the same thing. It's 21}l abour
10 axtortion =snd force.

11 The government makss much of the facz, in both its
12 sracements today and in jts sentencing memorandum, about the
13 isngth of the payments, che cime peried. The government

i4 says that the payments were paid even after they were

i5 discussed at a hozrd meeting in September of 2000. This is

15 on page three. well, one thing that is nmever -- that seems

17 co kind of get lost hers is that the payments &t the time,

18 at that time, were not illegal. The payment prior to 2001

i3 were not illegal. The government skips over that face, it

20 seems to We, entirely too much. Everything that happened

21 pefore September of 2001 did not violate the law of the

22 United States. gverything that Mr. Malis talks about befors "
23 chat is interesting bur ultimately not relevant to that

24 which brought us hare zoday, or the reason why Chiguita

25 plead guilcy.
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On page six oi che sentancing nemoranda, ths

=

2 government 32¥S Chiguita never reported payments bafors thea

3 april ‘04 mesting. Well, the company only found out about

">

tha payments two months before, gid a biz if rassarch to

v

ad out what was golmg o2, and as soon as thay possibly

_§. -could, .got inro the Justice Department and, in fact, did

7 report the paymenis. again, payments nefore September 15T

8 waerz not illegal undaT s —or—Cotompian_law

s - Much is made about ths fact that outside counsel
10 ‘saiﬁ the paymentcs have to Stop. stop the payment. ¥Well,
il what you have mot heard, Your Honor, is what that same

Tawyer-who wenb through those 28 hours of cdebriefing, what

13 you have not bearzd is what he said in the grand jury. He

14 said that he was not shockaed that the company decided to

15 continue the payments.

16 1 think also I'm disturbed by the fact that the

17 government selectively guotes Irom tha memo preparsd by

18 oursids counsel on Sept or 8, 2003, wherse lawyers know the
18 payments 2Ie continuing, the lawyers who prepared this memo,

20 and they distussed legal defenses that are not raised, are

21 not discussed by Mr. Malis here, and at no point in that

22 memo is there an jndicated rhat the lawyers say that the

23 payments have to STOP.

24 Mow, let's talk about rhar April 24th meeting.

25 The govarmnnent would nave you believe in itrs memorandum and
theresams@erols.com Theresa M. Sorensen, CVR-CM
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-

comments tééay Lhat it was crystal clear
2 was told that tha payments had to stop.
3 not hear is that Mr. Chermoif (ph. 5.}
4 PHE COURT: He didn't go that

S s2id the payments wWere iliegal.

that the company
Well, what you did

said -~

far. The govermment

- . ... MR.. HBOLDER: W®ell, Your Honor --
7 mE COUXT: He didn't make the extra step Thers. i i
3 don't think, fzom WAEE T meard—him—say-

E ¥R. HOLDER: ¥ell, as i look at the memorandum --
0 THE COURT: Maybe he did in the meno.
11 Mx. BOLDER: It seems +o me that they sald

A pryments—had-£0 SLoD. Chernoff said, *This is a heavier

14 complicated issue.

1s The government that it was goi

is the parties up wntil December of 2003.

13 mesting than I expected.” Future payments were &

15 the company. XNO rezl condect bad been for 2 period of Eive

17 months. An undsrcover operation was talked about bstween

19 in august of 2003, the then Deputy ittorney
20 General said that +he company had done ¢he right thing by

21 coming forward and was not a target or subject of an

ng to get back te

22 investigation.

23 in Septembar Of 200.3, a government prosecutor was

24 asked by that same 1ead lawyer for the cOmpany. asked 4id

25 the government want the payments Lo STOP- They reply was
therasams(@erols.com Theresa M, Sorensen, CVR-CM
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1 aot “yes," but :+11 stand on what wr. Chernoif said. 2

2 simple “YeSs. stop The payments, » could have besn made AT
- 3 that point, ~ould have besn made on April 24¢h, was not.

4 We have refrained from saving cthis pefore, but,

™
5

5 vour Honor, 1 will t=ll you why w= beliave this was so. The

s qovernment ¢id mok Want Lo say °stop” explicitly and then

7 nave blood on its hands if someone was, in fact, killed. It

8 couldn't say rcontinue* because I+ aid mot waEmL to prai-its

9 case, and so it looked for what I considered to be 2 middle

10 position.

11 in the sentencing ﬁemorandum, the government sa';(s
2 that ic's not ina positien—et oraviding advice. The

13 governma2nt doesn't provida agvice. This, to me, it seems,
14 .is worrisome. Ii a compamny came in and said that they ware
15 paying al-Qaeda, would the govermment not give advice oT nokt
1§ ‘take immediate action of some sort?

17 As T told these gentlemen in a meeting £hat we

18 had, T think, serly om in this process. if 1 as Depuiy
i3 atcorneY General, a post I Was honored to hold, nad heazd

20 that the goveznmedl had the concerns that they expressad in

21 this very important area. national security. and the

22 decided noT to 5&Y that this conduct had to stop, ©OF took

23 immediate action, heads would have rolied. It seems TO @&

24 that cthe government. say it’'s not in the business of giving

55 advice, but if this is as important a5 it says it was, it
thereszms/Gerols.com “Theeesa M. Sorensen, CYR-CM
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1 needed to do something - sither give the advice, tell the

2 company tTo Stop, OF rake immediate action to maks those

3 activicies stap. and it Gid none of that.

4 When did Chigquita Ynow of the designationf Here,

5 i beliegva again, the governmant iz being a little ©oQ cute,

f—a-litcle LOO crafty,  and.this is not what you would expect

7 to hear from the United Szates. It's not what ;SQ &oéla

8 pxpect to hear Irom a gocd DPrOSECULUL-

9 If you look at the sentencing memorandum, there’'s
i0 an indication -- the quote is, *The Defendant Chiquita had
11 information, " and then it talks about tpe fact that public
12 media -~ s onPEse -evsn of the sentencing memorandum -
13 the public media was out there. rhere's no proof that
i4 anybody that the company was aware of the fact of che
is designation. 7§ the government had that proof. that fact
15 cartainly would have been something we would have heard
17 coday, and certainly something you wonld have seen in
i sentencing memeranda. The fact is that altnough that
12 information did appear in the public media, there 15 no
20. proof - thare is no proof chat anybody in che company ever
21 nad that information.

22 on page 13 of the sgntencing memorandum -- I will

23 call this the jnfamous page 13 -~ it talks about financial

24 suppoxk Eo the AUC. Again, vour Honor, thakt, it seems Lo

25 me, is simply an unbelievable thing. This was simply
thesesams{@erols.com .Thcr:sa. M. Sarensen, CYR-CM
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1 sxtortion.
2 2 staggering loss of 1life is described. Thers was

3 a staggering loss of lifa. whar is mot mencioned is that
4 among the pzople who ware killed as a result of terrorists
5 who conbrol that arsa were peopla who worked for the

5 ~~ company .- -The compaiyy, quote, «fynded terrorism.” I would

7 agree with chat. Yes, in the same way that an exXtortion

8 victim funds the natia. e money shar is extorted from the

3 compzny and goes ro the AUC is ot something that was

10 willingly given, iz was given at the barrel of a gun and

1l chreats.
12 on—paga—13 again, that Chiguita's motive is
i3 jrrelevanc. That's just not legally true, and it's a prime

14 reason why the govarnment has substantial risk had this case
15 gona to trial.

18 we've neard a lot today about $1.7 million going
17 to the AUC. well, that is true. vut, again, fhaz’'s a little
18 -~ that's almost —~- rhat’s a littie deceptive. ‘.The r=ality
19 is that $825,000 want to the AUC after the time period in
20 which the ‘money pecame illegal. after the designation. So
23 the vime -- the money that ought to be talkeé abour is not
22 1.7, but $825,000. This. to me. seenms a little too typical
23 of a shading that has happened here. both in the .santancing

2¢ meporandum and the commenfs that we heard today.

25 This motion of withdrawing from Colombia,
theresams(@erols.com Theresa M. Sorznsen, CVR-CM
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mencioned on page 16 =nd again today. would the 4,000

2 employees that Chiguita had in Colombia De batter off -~ are
3 they bstter off now, in fact. chat the company has

4 withdrawn? Given the company's strond labor record around

£'s strong epvironmental racord arocund the

%

5 the world, and

5 worid,are the pegnle noW metter coff? _
7 . vou ¥now, ia the end, Your Honor, iz sesams to me
8 it’s za =asy thing ©0 sit ia the comfort Ol YO effica-in

2 Washington, D.C.. and with the penefit of hindsight and rell

10 the world how =2asy the cholices were.
11 The company does aot say that it was legally
12 corract. Thaw, 2Wong orher—reasons is why it entered the

13 plea of guilty here today. But Mr. Malis' inability te sea
14 that this was a difficult decision, 2 moral decision,
15 concerns me. Lt CORCRINS me a great deal. Great power is

16 given to DrOSEecutors, and the single—-minded focus of somz Oi

17 the prosecution ceam to get this company, without

18 consideration of what I believe ars rather obvious muancas,
19 is alarming.

20 In the end, we stand by our plea wich these

21 corrections as to the government's statements and ask the

22 court Lo impose the agreed upon sentence.

23 Thank you, Your Homor.

24 THE COURT: All right, I'11 give you & chance, MI.
25 Malis, if you want Lo say anything further.
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1 ¥R. MALIS: I am Dot going to respond Lo what i

2  wiew as che 2d bomis artacks oa this prosecutoxr. 1 stand

3 before the Cour:t as 2 representative oi the United'S\:atas,

4 and on behalf of the United Staktss. The Umitad States does

] not Tetraci °ODE word from its sentencing memorandum or the

= I e T aleodfion. that we -provided to_the Court this morning. .

7 what I would Llike to simply remind counsel and ;:he -

8 defendant, Chiguita, is that Chiguita did Oov- maje—one,—nr

3 twp, or thise payments ip responsa to 3 demand that was made
10 in 1987. No doubt in 1977 this was 2 horribls situacion for
11 cthe company to ia&a when the AUC said, “pay this mon2y 0T

12 else.  We doil € shyaway—from that., That's part of the

13 factual assertion, and the factual proffer, and in the

14 oriminal information.

15 what makes this conduct so morally repugnant is

is that the compamny went forward month after month, Y=ar after
17 year, to pay the same terrorists. Te did so knowing full

i3 well that while its farms may have been provected, and while
18 its workers may hava bsen ?rm:ected while they 1iterally

20 were on thosa farms. Chiquita was paying money Lo buy the

21 bullets that killed inpocent Colombians off of chose farms.
22 a ﬁecision o engage in & course af conduct OVEr Yyears for
23 an individual would fail to make out any duress claim or any
24 extorticn claim. For a miltinational corporation wWith

25 choices about whers to do business in the woxrld, which
theresams@ercls.com T oo m e
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markets bto enter, which markets O sxit, &5 Cniguita aia

throughout this time period -~ it made business choices

aboutr withdrawing from. Penama, oI example, lacer purchasing

farms inm other countries, in other places in the world --

ixd

or this corporaticn to stand before the Court znd say it

‘had po choice but to be, guote, 2 ~yictim® of sxcortion for

years while it reaped the protits of thosz Colombian

opsrations, it doas mot <tand any regitimate sorutiny, T

10

11

12

vndarstand that that's the company’s position and it's the
position the compamy hes maintained fzom day one. It does

not withstand any scrutiny.

meverthalaess, Your HonoT, 4e pslieve that this

22

23

24

25

plea agreemsnt is in the best interest obviously of both

parties or we wouldn 't have a plez aé::eement, and we believe
that the Court’'s acceptance of this plea agreement in -
entering judgment on Defendant Chiguita is the appropriate

result here.

Thank you.
THE COURT: 211 Tight. 211, I will accept the

partiss’ written plea agreement, znd I will sentence

Chiguita in accordance with the agresement., 1 agTes with the
parties, that the plea agreement is a fair resolution of the
company’s crimioal culpability. IT gives me some Dauss that

no individuals are hald accountable, but that's really

bevond the matters that this Court can resolve., The Court
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1 resclves the guastion pefore it, which igs the company's

2 culpabilicy for the crime.

3 yhether or not the crharacterization given by HT.

4 Holder, chat it starced as excortion and remzined excortion,

3 35 corract, the company admils and Mr. Holder admits it was
4 criminal from -the Time that the statutes passed, and

7 certainly the COMpATTY acknowledges, once tl;e terhrérist:.—

8 organization went on the 1isT =0 200k rhere's somé

5 gispute whether some people in t_ﬂe company knew in 2002,

10 certainly they 211 knew by 2003, and they continued the

11 payments. rlearly., the law makes the COMDany liable

iz criminally Lrom chat poink

13 I agrae ‘wi.t.h . Holder, that there is some ris.k
14 associated with £rial by 3ury to both sides. The risk to

15 the company obviously, is that 1 would impose, frer the

18 trizl and conviction, 2 criminal fine of $98 million racher
7 chan $25 million. obviously ths risk to che United States
13 is that a jury could decide that under these unigue

19 circumstances that 2 criminal comviction wWas not warranted.
20 3o as in &l plea agresments. T suppose thers is a

23 compromise, and I find that zhe public snteresi SUPDOILS

22 sertling this matter and putting it behind us with the

23 company'’s admission that what it did was illegal. The

24 comparny's cooperation in the investigation. which it clearly
25 has done, and 1 have bsen impressed during the numerous
theresams@erols.com Theresa M. Sorensen, CYRCM
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1 chambers ' confersnces we've had with both Mr. ¥alis and Mr.

2 Holger, in the cooperative way that this matiter h.a.s

3 proceeded O this date.

4 pursuant to the Sentencing Reform act of 1984,

5 it's che judgment of the Court that the defendant

5~ “porporation chiquita.Braads,:_lnte;n§tionua:l, incorporated, is

7 hersby placed on probation for a period of five yeérsr.ﬂ Th:a

8 corporation shall abide by Eh2 gEmETra < ndirions of

s supervision adopted by the ?rob.ation Office and the

10 E;ollowing special conditions.

1 one, the corporation shall implement and maintain
12 2O SfrEective compliance &nd ethics program that comporis

13 with the criteria set forth in U.S. Sentencing Guidelines,
14 sscrion B(b) (2.1}, inciuding but not limited TO:

15 2. Hajintaining 2 permanent compliance and ethics
18 office, and 2 permanant educational rraining program

17 relating to federal laws governing payments Lo, rransactions
18 ipgvolving, znd other dealings with individuals, entities, OT
19 countries designated by the Unit=d States Govermment as

20 foreign terrorist organizations, specially—designated global
2% terrorists, specially—des'_gnated narcotics traffickers.

22 and/or countriss supporting international terrorism, and any
23 other such federally designat=d individuals, entities oF

24 countries.

25 B. Ensuring that a specific individual remains
theresamus@erols.com Theresa M. Sorens<a, CV:R-G\d
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1 2ssigned with overall rssponsibility for the compliance &nd
2 ethics program, &nd; :
3 c. Ensuring that the specif
4 directly to che chiaf axscutive officer and to tha board of
5 directors of Chiguita Brands Intermational, Inceorporated, Ao
- - -} 6 - less freguently than on ain armual basis on the aifectiveness
7 of the complisnce and echics prograd. —
8 The second special ot ion—is—Fhe corporation
3 shall provids the probation office with income tax returns.
10 suthorization for release of credit informatiomn, and any
11 orher business oOr financial information of which it has &
1Z Tontrolor—tatarest
i3 Tr is ordered that the corporation pay 2 special
14 assessment of 5400, required -to be imposed by s:atute..l due
i5 j.minediately .
18 Te is also oxderad that the corporation pay 2 fin=s
17 in the amount of %25 million on Count Ons. Payment of the
18 fine shall be according to the following schedule: s5
19 million payable upom ealtry of judgment today; s5 million
20 plas post-judgment interest computed pursuant to 18 U.5.C.
£ 21 Section 3612{F) (2}, paysble on the ammiversary date of the
22 entry and judgmant. wntil the full judgment is satisiied. !
23 The Prob'a‘\:ion Office shall release the presentence
24 investigation report to all appropriate agencies in ordsT Lo
25 ex=cute thz ssntance of the Court.
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+ United States of America V. i - CRATS5 s Seprember 17, 2007

Chiguite Brands Interpational, ec.

TauE ok

1' mhe defendant has the right to appeal tha sentance

2 imposad by this Court. 1f the d=fendant chooses to sppeal,

3 the defendent must do so within 10 days after thes Court

[ anters judgment.

S anything further we nesd to do today, counsal?

-8 _MR. HOLDER: Nothing for the oeferae, Voua. .-Icno

7 MR. MALIS:; Nothing for the govermment. Thank -

8  you.

)] THE COURT: Thank you very much, counsel.

10 {wnhareupon, the proceadings in the above-antitled

11 matter were adjourned.)

E¥4

13

14 CERTIFICATE OF REPORTER

1s T certify that the foregoing is a

16 correct transcript f£rom the record of procsedings in the

17 above~entitled matcer.
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20 Theresa M. Sorensen, CVR-CH
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